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CIRCUIT COURT OF ILLINOIS
MONTGOMERY COUNTY

PEOPLE OF THE STATE OF ILLINOIS,
No. 18CR-MIG-2007

)
)
Prosecution, )
) Before the Honorable
V. ) Bertrand Petterson
) Circuit Judge
JAMES WALTON, )
)
Defendant. )

SUMMARY ORDER AND MEMORANDUM

The State of Illinois has charged the Defendant, James Walton, with six counts of
criminal production of methamphetamine and four counts of possession with the intent to
distribute a controlled substance. The Defendant now moves to suppress evidence collected from
his vehicle during a traffic stop incident to his arrest and all evidence subsequently recovered
from his residence obtained after the issuance of a valid search warrant. After a hearing on the
matter involving the testimony of the arresting officer and the Defendant, this Court now grants
the Defendant’s motion to suppress all evidence collected incident and subsequent to the traffic
stop at issue in this case.

FACTS

On August 20, 2006, Illinois State Trooper Sergeant Greg Andrews effectuated a traffic
stop on Interstate 55 in rural Montgomery County at approximately 4:50 P.M. Sergeant Drews,
while on routine traffic patrol, drove up behind a vehicle later identified as a 1986 Ford pick-up
truck registered to the Defendant, James Walton. Sergeant Drews’s testimony indicates that the

initial purpose for the stop was to provide a warning to the Defendant regarding a broken tail



light on the left side of the truck. During his testimony, Sergeant Drews described the pick-up as
looking old and “beat-up,” with a significant amount of rust around the edges of the front and
rear fenders. The vehicle also had a loose and loud exhaust system, cracked rear window, and no
rear view mirror mounted on the windshield. Sergeant Andrews admitted during his testimony
that the only actual traffic violation was the broken tail light.

Upon approaching the vehicle, Sergeant Andrews testified that he noticed a large tarp in
the bed of the pick-up covering what looked to be a mix of cleaning products and pluming
equipment. After approaching the driver’s side of the pick-up, the officer also noticed a
Walgreens bag with what appeared to be several boxes of Sudafed, a well known over the
counter congestion medicine. The officer then requested identification from the occupant of the
vehicle, which identified him as the Defendant, James Walton. At that point, the officer
requested that the Defendant get out of the car. The two men then stepped to the rear of the
vehicle and stood between the pick-up and the officer’s squad car.

The following several minutes consisted of the officer asking various questions of the
Defendant, including where he was from, where he was going, what he was carrying in the back
of the truck, and whether there were any weapons in the vehicle. The Defendant answered the
questions, indicating that he was coming from the hardware store, on his way home, with
pluming supplies in the back of the truck, and that he did not have a weapon in the truck.

The officer testified that during this exchange, the Defendant appeared nervous, that he
shifted back and forth on his feet while standing behind the truck, and that he repeatedly looked
at the tarp in the back of the truck. After observing this, the officer asked the Defendant if there
was anything in the truck he should know about. The Defendant replied in the negative. The

Officer then asked if the defendant had any drugs. The Defendant hesitated before answering,



looking at the back of the truck, then looking back at the officer, tentatively responding in the
negative. Sergeant Drews then asked if he could look under the tarp. The Defendant hesitated
again. At this point Sergeant Drews told the defendant that if he wasn’t doing anything wrong,
he shouldn’t worry about letting the officer take a look. At this point, the defendant reluctantly
agreed, and the officer removed the tarp from the back of the truck.

Under the tarp, Sergeant Drews found several large pieces of tubing, glass beakers and
vials, several propane torches, several large rolls of aluminum foil, a five gallon plastic jug, and a
large steel mixing vat. The officer then questioned the Defendant further, asking what everything
was for. The Defendant responded that he used it as part of his work, that he was a general
contractor and care taker, specializing in pluming and working with kitchens and bathrooms.
Unsatisfied with this answer the officer asked if the Defendant had any weapons or anything
illegal on his person. The Defendant again tentatively responded in the negative. The officer
then asked the Defendant to turn his pockets out. The Defendant did so by emptying the contents
of his pockets on the hood of the squad car and pulling the pockets inside out. One of the items
the Defendant removed from his pockets was a piece of foil that was folded four times. On the
inside of the foil, the officer found a rock like powder substance he believed to be illegal drugs.
Later chemical testing proved the substance to be methamphetamine.

After finding the illegal contraband, Sergeant Drews placed the defendant under arrest,
and searched his vehicle. In the vehicle the officer found more methamphetamine wrapped in
aluminum foil, a plastic jug full of the fertilizer anhydrous ammonia (a chemical widely used to
produce and trade methamphetamine), and 10 boxes of Sudaphed (an over the counter drug also
used in the manufacture of methamphetamine). After the Defendant’s formal arrest, the area

drug interdiction unit, of which Sergeant Drews stated he was a trained member, sought a search
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warrant for the Defendant’s residence. Upon effectuating the search warrant, Sergeant Drews
testified that police recovered several pounds of pre-packaged methamphetamine, and a “lab”
where more of the drug was being produced.

Sergeant Drews stated during his testimony for the motion to dismiss that he had been a
police officer for 20 years, and that for the last ten years, he was specially trained and worked
extensively with the drug interdiction unit. He has personally conducted close to 200 individual
traffic stops in the last ten years. Of those, 20 have resulted in custodial arrests for greater felony
violations. He further testified that the purpose for the questioning and the search of the
defendant was because, in his experience, the Defendant appeared to be engaged in felonious
activity. On cross examination, Sergeant Drews did state that he was unaware of a possible drug
violation before asking the defendant what was in the back of the truck.

The Defendant testified and corroborated his personal background during the hearing,
stating that he is a grounds keeper and general handyman for a local apartment complex, and that
he has an unfinished apprentice specialty in plumbing. He also stated that he was intimidated by
the police officer since he approached the car with his hand on his gun, spoke forcefully, and
seemed to make demands more than requests. He stated that he knew about the broken taillight,
and that he knew he was not speeding when he was stopped.

After the Defendant posted bond, and the local police effectuated the warrant on the
Defendant’s residence, the defense moved for compelled discovery. After receiving information
on what the police recovered from his home, the Defendant, through his attorney, asserted this
motion to suppress the evidence recovered during the traffic stop and the search of the
Defendant’s home asserting, generally, that both searches violated the Defendant’s Fourth

Amendment Rights protecting him from unreasonable search and seizure of his personal effects



and invasion of his home. The State has responded that Sergeant Drews acted well within his
authority as an Illinois State Trooper to execute the stop and effectuate the subsequent arrest.
Discussion

As a preliminary note, the Court acknowledges that the search warrant issued for the
Defendant’s home was not, per se, a violation of the Defendant’s Fourth Amendment rights
because the officers executed the warrant in good faith after its issue by a proper state magistrate.
Interestingly, the facts alleged in the affidavit affixed to the warrant at the time of its execution
arose from the search of the Defendant’s vehicle on August 20, 2006. Subsequent ruling on the
motion in favor of the Defendant will quash the arrest, exclude any evidence obtained from the
vehicle search, and exclude the search of the Defendant’s home as fruit of the defective stop
instigating this proceeding. The issue before this Court, therefore, is the validity of the search
incident to the traffic stop.

The issue brought in the Defense motion regarding the validity of Officer Drews’s search
is properly governed by the Illinois Supreme Court’s decision in People v. Gonzales, 204 111. 2d
220 (2003). Here, the officer was acting validly under the law and detaining the defendant for a
lawful purpose. There is no question that the traffic stop at issue constituted a valid seizure under
the law because Officer Drews stopped the defendant for an infraction of the vehicle code.
Gonzales, 204 111. 2d at 225. Notwithstanding the validity of the stop at its inception, Gonzales
makes clear that the standard applied to these kinds of detentions falls within the ambit of the
United States Supreme Court decision in Terry v. Ohio. Id. at 226. Terry permits a law
enforcement officer to conduct a brief investigative stop of individuals absent probable cause to
arrest, provided the officer has a reasonable, articulable suspicion of criminal activity. Id. at 227

(citing Terry, 392 U.S. 1, 21-22 (1968)). This test is driven by the facts of an individual case,



requiring an officer to demonstrate a reasonable articulable suspicion of criminal activity before
conducting a search absent a lawfully executed search warrant. It is clear on the facts of the case
before the court that the officer lacked a sufficient basis to suspect criminal activity, and this
Court finds that the search incident to the stop violated the Defendant’s right to be free from an
unreasonable search.

Testimony from the suppression hearing indicates that the officer observed what he
believed to be material used to make Methamphetamine, a drug recently becoming more
prevalent in rural Illinois. After discussing the purpose of the stop with the Defendant during the
stop, the fact that the truck had materials presumably used by plumbers, and the fact that the
Defendant stated that he was a plumber was sufficient to alleviate any suspicion of criminal
activity. Though nervousness displayed on the part of a defendant may be a consideration in
determining whether the officer possessed the requisite reasonable suspicion to justify a search, it
alone is not sufficient to reach the threshold of reasonable suspicion. People v. Davis, 352 1ll.
App. 3d 576; 815 N.E.2d 92 (2d Dist. 2004). In this case, aside from factors readily dispelled by
conversation with the defendant, the only factor remaining for the officer to consider for
reasonable suspicion was the Defendant’s nervousness. However, this is not enough. As a result,
Officer Drews violated the Defendant’s Fourth Amendment right, meaning the search and
subsequent arrest must be quashed.

It is so Ordered.

S/
Hon. Bertrand Patterson

St/

Sandra Epstein

Clerk for the Circuit Court
Montgomery County, Illinois.




COURT OF APPEALS OF ILLINOIS
FOR THE THIRD DISTRICT

No. 48-98-3629

PEOPLE OF THE STATE OF ILLINOIS, )
) On Appeal from the Decision of
) Honorable Judge Bertrand Petterson
Prosecution, ) Cause No. 18CR-MIG-2007
)
v. )
) Before the Honorable Judges
JAMES WALTON, ) Coleman, O’Neally, and Gibson
)
Defendant. )

Judge Coleman Writing for the majority, joined by Judge Gibson.
Judge O’Nealy dissents from the majorities holding.

ORDER OF THE COURT

On September 1, 2006, the Circuit Court of Montgomery County invalidated a search
conducted by Officer Drews of the Illinois State Police that occurred incident to a traffic stop on
Interstate 55. The effect of this decision limited the admissibility of the fruit of the vehicle search
on August 20, 2006, and the fruit of a search of the Defendant’s home based on a warrant
supported by an affidavit from Officer Drews. The State of Illinois now appeals the decision of
the Circuit Court, interlocutory, to determine the validity of these searches. A majority of this
Court finds the decision of the Circuit Court in error, and we therefore REVERSE and REMAND
the case to the Circuit Court for disposition not inconsistent with this decision. This Court adopts
the statement of the facts as stated by the Circuit Court’s order, and incorporates those facts in

our analysis.



Discussion

We note at the outset that Illinois law has recently changed regarding the application of
the Fourth Amendment and Article I, § 6, of the Illinois Constitution. Recently, the Illinois
Supreme Court has determined that the law of Illinois regarding searches and seizures will no
longer walk in lock-step with the decisions of the United States Supreme Court on issues arising
under the Fourth Amendment to the United States Constitution and Article I, § 6. See Illinois v.
Caballes, 543 U.S. 405 (2005); People v. Caballes, 2006 111. LEXIS 625 (May 18, 2006).
However, Caballes deals with a very specific aspect of Fourth Amendment jurisprudence and
was decided on an issue dissimilar from the issue presented in this case. Moreover, issues falling
within the Illinois Supreme Court's decision in Terry have been codified in the Illinois code
articulating standards for investigative detentions. See 725 ILL. COMP. STAT. 5/108-1.01 (1963).
As a result, this Court will be bound by the previous decisions of the Illinois Supreme Court
which have assimilated the decisions and reasoning of the United States Supreme Court.

This case throws the conflict between government and the individual into sharp relief,
highlighting a very technical area of Constitutional jurisprudence. Constitutional principles
require the government to act reasonably when seizing an individual. Ill. Const. Article I, § 6
(1970). The Illinois Supreme Court and the United States Supreme Court has specifically noted
that, at times, the interest of the state may outweigh interests in individual liberty. As a
consequence, it may be constitutionally permissible for an officer of the government to restrict
the free movement of an individual in order to properly serve these interests. See generally
People v. Gonzalez, 204 111. 2d 220, 789 N.E.2d 260 (2003) (citing generally Terry v. Ohio, 392
U.S. 1 (1968)). Gonzalez, by Terry, states a two part analysis for resolving these conflicted

interests: (1) detentions must be justified at their inception, and (2) the detention must be
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“reasonably related in scope to the circumstances which justified the interference in the first
plalce.”1 Id. at 228, quoting Terry, 392 U.S. at 19-20.

In this case, and every case dealing with traffic stops, we note that detentions incident
traffic stops are justified at their inception when based on the existence of probable cause that a
driver has violated a traffic law. Gonzalez, 204 111. 2d at 227-228, 229. We must, therefore,
analyze the issue within the purview of the reasonableness standard in reviewing the scope of the
investigation in light of the purpose of the stop. Under this part of the Terry analysis, we
consider whether the officer possessed the necessary reasonable suspicion to expand his
investigation, and whether the investigation unreasonably prolonged the duration of the stop.

I Officer Drews proceeded with the stop with the requisite reasonable

suspicion to expand the purpose of the stop beyond the initial purpose of the

traffic violation.

At the very least, the mere questioning by police of an individual does not constitution a
seizure for the purposes of the Fourth Amendment. People v. Bunch, 207 111. 2d 7, 25 (2003)
(dissent, citing Florida v. Bostick, 501 U.S. 429, 434 (1991)). However, this is certainly not a
ubiquitous principle that applies to all encounters between government agents and the citizenry.
In cases arising under Terry, the law requires the officer's questions fall within the scope of the
stop's purpose. Gonzalez, 204 1l1. 2d at 235. In situations where the questions fall outside this
rubric, a police officer must possess a reasonable articulable suspicion of criminal activity or the

possibility of danger to the officer and the public. Id. This suspicion need not be absolutely

certain in his belief, provided the belief is reasonable in light of the subjective circumstances and

1 As noted previously, the standard for stops articulated by the Terry decision has been codified in Illinois law at
725 ILL. COMP. STAT. 5/108-1.01 (1963). This codification specifically states the standard used for situations
where the safety of the officer or the public provides the impetus for the detention or is part of the detention.
However, the law of Illinois and, to some extent, the United States Supreme Court, has expanded the application
of the Terry analysis to other detentions that are investigatory in nature.
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the officer's training. People v. Sorenson, 196 1l1. 2d 425, 433 (2001). The State bears the
burden of demonstrating that the officer possessed the requisite level of suspicion. People v.
Brownlee, 186 1l1. 2d 501, 519 (1999). The search at issue falls into the latter situation, requiring
the State to demonstrate that Officer Drews possessed an adequate reasonable suspicion to justify
the search in this case.

In the instant case, it's clear that the State adequately carried its burden. At the time of the
stop, Officer Drews was a well trained and seasoned member of the Illinois State Police force.
His training as a drug interdiction officer aided him in apprising what could have been a
dangerous and/or illegal situation. While nervousness is typically not enough to form the basis of
a reasonable suspicion (see People v. Davis, 352 1ll. App. 3d 576; 815 N.E.2d 92 (2d Dist.
2004)), there were other factors sufficient to justify the questioning in this case. The Defendant's
response to initial questioning, though ultimately true, was evasive at the time. Moreover,
Officer Drews had a reason to suspect the possibility of danger to him when the Defendant
continued to look into the bed of the truck as the officer asked the questions.

IL. The duration of the stop did not violate the Defendant's rights against
search and seizure.

As a prefatory note, we must point out a lingering distinction regarding this part of the
Terry analysis. Gonzalez indicates that the duration component of the reasonableness test is a
default test, requiring courts to question the reasonableness of a stop's duration in the event that
the search is not related to the scope of the stop nor garnered support from a reasonable
articulable suspicion of criminal activity. Gonzalez, 204 111. 2d at 235; see also People v. Moore,
341 IIl. App. 3d 804, 808 (2d Dist. 2003). In Bunch, Justice Garman's dissent explains that the

duration component is a separate aspect of the Terry analysis, requiring a determination of

11



whether the questions asked by an officer fundamentally change the purpose of a traffic stop to
an investigatory detention without adequate cause. Bunch, 207 I11. 2d at 22.

This distinction is not an important one based on the foregoing analysis finding the officer
possessed the requisite reasonable suspicion to justify the search. Even if, as Defendant argues,
the questioning went outside the scope of the stop's purpose, therefore violating the Fourth
Amendment, the justifications of reasonable suspicion preempt this Constitutional concern.

Conclusion

As a result, the decision of the Circuit Court of Montgomery County is hereby
REVERSED and REMANDED for trial and proceedings not inconsistent with this order.

It is so ordered.

S//

Hon. Judge Alexander Coleman
Hon. Judge Lucius Gibson

S/

Richard Sokolow

Clerk of the Circuit Court of Illinois
Third District

Dissenting Opinion Filed by Judge O'Nealy

I cannot agree with the ridiculous analysis of the majority on the basis of the oft
mentioned Terry/Gonzalez analysis. As a result, I respectfully dissent.

While the Majority correctly points out the relevant legal principles at issue in the present
case, it fails to adequately weigh the importance of the facts presented by the Circuit Court's

decision. On the initial point of contest, there is no fathomable way a reasonable police officer or
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reasonable person could find a sufficiently articulable suspicion to validate the actions of Officer
Drews. The furthered questioning present on these facts was predicated almost entirely on back
and forth looks, sideways glances, and physical manifestations of apprehension. Simply put, the
prosecution of this particular search was buttressed by nothing more than nervousness. As the
majority so aptly stated in their opinion, nervousness is not enough to substantiate a finding of
reasonable suspicion.

Moreover, it's utterly absurd for this Court to hang its hat on the minuscule showing of
suspicion and disregard the duration component of the Gonzalez analysis. In Brownlee, the
Ilinois Supreme Court held that a stop that lasts longer than necessary to effectuate its purpose
violates the Fourth Amendment. Brownlee, 186 I1l. 2d at 519. This is one facet of the Gonzalez
duration analysis. The flip side of the coin considers whether the questioning fundamentally
altered the nature of the stop. Gonzalez, 204 11l. 2d at 235; Moore, 341 111. App. 3d at 809.
When the officer began questioning the Defendant regarding the contents of the truck and his
pockets, the officer took the stop passed its germane purpose of issuing a citation for a traffic
violation and into the realm of an unjustified investigatory fishing expedition. This
fundamentally changed the purpose of the stop per Gonzalez. As a result, the search cannot be
justified by the reasonableness requirements under the Constitutional analysis of the United
States Constitution and/or the Illinois Cosntitution.

For the foregoing reasons, I respectfully dissent.

St/
Hon. William O'Nealy
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THE SUPRME COURT
OF THE MODEL ILLINOIS GOVERNMENT

No. 48576
JAMES WALTON, )
)
Petitioner, ) On Appeal from the Decision of
) The Third District Court of the Court
v. ) Of Appeals of Illinois
) Cause No. 48-98-3629
PEOPLE OF THE STATE OF ILLINOIS, )
)
Respondent. )

Order Granting Petition for Leave to Appeal

The Supreme Court of The Model Illinois Government hereby grants the petition for
leave to appeal brought by the James Walton, from the decision of the Court of Appeals of
Illinois, Third District. The Supreme Court certifies the following two issues for argument,
rejecting all other issues submitted for appeal:

1. Whether the search at issue was within the scope of the traffic stop after Officer Drews stated
he was issuing Defendant Walton a warning, thereby terminating the stop and continuing the
detention legally through Defendant Walton’s consent, or illegally under Article I, § 6 of the
linois Constitution of 1970.
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Relevant Authority
Constitutional Provisions:
Illinois Constitution, Article I, § 6 (1970), which states in relevant part:

The people shall have the right to be secure in their persons, houses, papers and other
possessions against unreasonable searches, seizures, invasions of privacy or interceptions of
communications by eavesdropping devices or other means. No warrant shall issue without
probable cause, supported by affidavit particularly describing the place to be searched and the
persons or things to be seized.

U.S. Const. amend. IV, which states in relevant part:

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

State Statutory Provision:
725 ILL. COMP. STAT. 5/108-1.01 (1963), which states in relevant part:

When a peace officer has stopped a person for temporary questioning...and reasonably
suspects that he or another is in danger of attack, he may search the person for weapons. If the

officer discovers a weapon, he may take it until the completion of the questioning, at which time
he shall either return the weapon, if lawfully possessed, or arrest the person so questioned.
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THE PEOPLE OF THE STATE OF ILLINOIS, Appellant, v.
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Docket No. 92305

SUPREME COURT OF ILLINOIS

204 11l. 2d 220; 789 N.E.2d 260, 2003 1ll. LEXIS 765; 273 Ill. Dec.
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April 17, 2003, Filed

PRIOR HISTORY: [***1] People v. Gonzalez, 324
Ill. App. 3d 15, 753 N.E.2d 1209, 2001 IIl. App. LEXIS
609, 257 Ill. Dec. 583 (Ill. App. Ct. 2d Dist., 2001)
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THOMAS, specially concurring. JUSTICE GARMAN
joins in this special concurrence.

OPINIONBY: FITZGERALD

OPINION:

[*%262] [*221] JUSTICE FITZGERALD
delivered the opinion of the court:

The issue we consider is whether, during the course
[*222] of a routine traffic stop, a police officer's mere
request for identification from a passenger runs afoul of
the federal and state constitutional prohibitions against
unreasonable seizures. See U.S. Const., amend. IV; IIL
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Const. 1970, art. I, § 6. We hold that such a request
passes constitutional muster.

BACKGROUND

The salient facts in this case are not in dispute. On
December 9, 1998, Officers McCarthy and Lee of the
Naperville police department were on routine patrol.
Both officers were in plain clothes in an unmarked
vehicle. At approximately 4 p.m., while patrolling
Route 59, they stopped a vehicle, in which defendant
was the passenger, for not having a front license plate.
Lee approached the car on the driver's side; [*%*2]
McCarthy approached the car on the passenger's side.
McCarthy, who observed no criminal conduct by
defendant either before or immediately after the stop,
asked him for identification. Defendant complied,
producing a traffic ticket, in lieu of other identification.
Thereafter, McCarthy ran a criminal history of
defendant. The ensuing encounter between McCarthy
and defendant resulted in a search of defendant's
person, revealing a packet of cocaine. Defendant was
subsequently arrested and charged with unlawful
[**263] possession of a controlled substance (less than
15 grams of a substance containing cocaine). See 720
ILCS 570/402(c) (West 1998).

Defendant filed a motion to quash arrest and
suppress evidence, arguing that his arrest constituted an
unreasonable seizure under the fourth amendment to the
United States Constitution and article I, section 6, of the
Illinois Constitution. See U.S. Const., amend. 1V; Il
Const. 1970, art. I, § 6. Defendant maintained that
Officer McCarthy had no lawful basis to ask him for
identification, thus tainting the subsequent search. The
trial court agreed, concluding that, absent any suspicion
[*¥223] of criminal conduct by defendant, [**%3]
Officer McCarthy's request for identification was
unreasonable. The trial court, therefore, granted



defendant's motion to quash arrest and suppress
evidence. The State appealed.

The appellate court, with one justice dissenting,
affirmed the trial court's judgment. 324 Ill. App. 3d 15,
753 N.E.2d 1209, 257 Ill. Dec. 583. We allowed the
State's petition for leave to appeal (see 177 Ill. 2d R.
315) and now reverse the judgment of the appellate
court.

ANALYSIS

I

Preliminarily, we note that defendant has not filed
an appellee's brief in this case. Nonetheless, we will
decide the merits of the appeal under the principles set
forth in First Capitol Mortgage Corp. v. Talandis
Construction Corp., 63 Ill. 2d 128, 133, 345 N.E.2d 493
(1976) [HN1] ("if the record is simple and the claimed
errors are such that the court can easily decide them
without the aid of an appellee's brief, the court of
review should decide the merits of the appeal”).

Before proceeding to the merits, we consider the
appropriate standard of review. [HN2] When a trial
court's ruling on a motion to suppress involves factual
determinations or credibility assessments, the court's
ruling will not be disturbed on review unless it is [¥%**4]
manifestly erroneous. People v. Anthony, 198 Ill. 2d
194, 200-01, 260 Ill. Dec. 632, 761 N.E.2d 1188
(2001); People v. Sorenson, 196 Ill. 2d 425, 430-31,
256 Ill. Dec. 836, 752 N.E.2d 1078 (2001), see also
People v. Gherna, 203 Ill. 2d 165, 175, 271 Ill. Dec.
245, 784 N.E.2d 799 (2003). Where, however, the facts
are not in dispute, the ultimate question posed by the
legal challenge to the trial court's ruling is reviewed de
novo. Gherna, 203 Ill. 2d at 175; Anthony, 198 Ill. 2d at
201. As already indicated, the facts relevant to this
appeal are not in dispute. We, therefore, review de novo
the State's legal challenge to the suppression order.

II

At the outset, we reject the State's contention that
[¥224] the fourth amendment is not implicated in this
case because Officer McCarthy's request for
identification qualified as "community caretaking."

[HN3] "Community caretaking" is a label used to
describe consensual police-citizen encounters that
typically involve the safety of the public. People v.
Murray, 137 1ll. 2d 382, 387, 148 Ill. Dec. 7, 560
N.E.2d 309 (1990); see also 324 Ill. App. 3d at 22
[**%*5] (collecting cases). This type of encounter
involves no coercion or detention and thus requires no
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legal justification. Murray, 137 Ill. 2d at 387. The State
fails to explain in what way the request for
identification from defendant served a public-safety
function, and we glean no facts from the record which
[**264] would warrant using the community-
caretaking label in this case. Accordingly, we turn to an
examination of the fourth amendment in the context of
this traffic stop.

III

[HN4] The fourth amendment to the United States
Constitution guarantees the "right of the people to be
secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures." U.S.
Const., amend. 1V; see Elkins v. United States, 364 U.S.
206, 213, 4 L. Ed. 2d 1669, 1675, 80 S. Ct. 1437, 1442
(1960) (fourth amendment prohibition is applicable to
state officials through the fourteenth amendment).
Similarly, article I, section 6, of our state constitution
guarantees that the "people shall have the right to be
secure in their persons, houses, papers and other
possessions against unreasonable searches, [and]
seizures." Ill. Const. 1970, art. I, § 6. We have [**%6]
construed the search and seizure language found in
section 6 in a manner consistent with the Supreme
Court's fourth amendment jurisprudence. Fink v. Ryan,
174 1. 2d 302, 314, 220 1ll. Dec. 369, 673 N.E.2d 281
(1996).

[HNS] The fourth amendment’s imposition of a
reasonableness standard is intended to safeguard the
privacy and security of individuals against arbitrary
invasions by [¥225] government officials, including
law enforcement agents. Delaware v. Prouse, 440 U.S.
648, 653-54, 59 L. Ed. 2d 660, 667, 99 S. Ct. 1391,
1396 (1979). A particular law enforcement practice is
thus judged by "balancing its intrusion on the
individual's Fourth Amendment interests against its
promotion of legitimate governmental interests."
Prouse, 440 U.S. at 654, 59 L. Ed. 2d at 667-68, 99 S.
Ct. at 1396; see also Illinois v. McArthur, 531 U.S. 326,
331, 148 L. Ed. 2d 838, 848, 121 S. Ct. 946, 950 (2001)
("we balance the privacy-related and law enforcement-
related concerns to determine if the intrusion was
reasonable").

The Supreme Court has characterized [HN6] the
temporary detention of "individuals" during a vehicle
stop by police, even if only for [***7] a brief period
and for a limited purpose, as a "seizure" of "persons”
within the meaning of the fourth amendment. Whren v.
United States, 517 U.S. 806, 809-10, 135 L. Ed. 2d 89,
95, 116 S. Ct. 1769, 1772 (1996), citing Prouse, 440
U.S. at 653, 59 L. Ed. 2d at 667, 99 S. Ct. at 1396;



United States v. Martinez-Fuerte, 428 U.S. 543, 556, 49
L Ed 2d 1116, 1127, 96 S. Ct. 3074, 3082 (1976);
United States v. Brignoni-Ponce, 422 U.S. 873, 878, 45
L. Ed. 2d 607, 614, 95 S. Ct. 2574, 2578 (1975).
Although the Court has not expressly held that a
"passenger,” as distinguished from the "driver," is
seized at the moment the vehicle is stopped, the Court
has recognized that, as a practical matter, any
passengers are stopped by virtue of the stop of the
vehicle. Maryland v. Wilson, 519 U.S. 408, 413-14, 137
L. Ed 2d 41, 47, 117 S. Ct. 882, 886 (1997), see also
Berkemer v. McCarty, 468 U.S. 420, 436, 82 L. Ed. 2d
317, 332, 104 S. Ct. 3138, 3148 (1984) (acknowledging
that a traffic stop "significantly curtails the 'freedom of
action' of the driver and the passengers, if any, of the
detained vehicle"). [**%*8] The Court has also referred
to the driver and any passengers collectively as the
"occupants" of the vehicle, holding [*226] that all are
seized. See, e.g., United States v. Hensley, 469 U.S.
221, 226, 83 L. Ed. 2d 604, 610, 105 S. Ct. 675, 679
(1985) ("stopping a car and detaining its occupants
constitute a seizure within the meaning of the Fourth
Amendment"); Prouse, 440 U.S. at 653, 59 L. Ed. 2d at
667, 99 S. Ct. at 1396 ("stopping an automobile and
detaining its occupants constitute a 'seizure' within the
meaning of [the fourth and fourteenth] Amendments");
see [**265] also United States v. Kimball, 25 F.3d 1,
5 (Ist Cir. 1994) ("When a police officer effects an
investigatory stop of a vehicle, all occupants of that
vehicle are subjected to a seizure, as defined by the
Fourth Amendment" (emphasis in original)); United
States v. Roberson, 6 F.3d 1088, 1091 (5th Cir. 1993)
("a stop results in the seizure of the passenger and
driver alike"). Accordingly, we conclude that defendant
here, as a passenger/occupant in the vehicle stopped by
police, was "seized" within the meaning of the fourth
amendment.

Because a vehicle stop [**%9] constitutes a seizure
of the vehicle's occupants, [HN7] a vehicle stop is
subject to the fourth amendment's requirement of
reasonableness. Whren, 517 U.S. at 809-10, 135 L. Ed.
2d at 95, 116 S. Ct. at 1772. In determining the
reasonableness of a traffic stop, courts are guided by the
Supreme Court's observation that the usual traffic stop
is more analogous to a Terry investigative stop (see
Terry v. Ohio, 392 U.S. 1, 20 L. Ed. 2d 8§89, 88 S. Ct.
1868 (1968)) than to a formal arrest. Berkemer, 468
U.S. at 439, 82 L. Ed. 2d at 334, 104 S. Ct. at 3150.
Therefore, as a general rule, a fourth amendment
challenge to the reasonableness of a traffic stop is
analyzed under Terry principles. See United States v.
Sharpe, 470 U.S. 675, 682, 84 L. Ed. 2d 605, 613, 105
S. Ct. 1568, 1573 (1985); People v. Brownlee, 186 Ili.
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2d 501, 518-21, 239 Ill. Dec. 25, 713 N.E.2d 556
(1999); see also People v. White, 331 Ill. App. 3d 22,
27, 264 Ill. Dec. 367, 770 N.E.2d 261 (2002); People v.
Robinson, 322 Ill. App. 3d 169, 175, 255 Ill. Dec. 35,
748 N.E.2d 739 (2001); People v. Ross, 289 1ll. App. 3d
1013, 1016, 224 IIl. Dec. 526, 682 N.E.2d 87 (1997);
[***10] [*227] United States v. Valadez, 267 F.3d
395, 397-98 (5th Cir. 2001); United States v. Walden,
146 F.3d 487, 490 (7th Cir. 1998); United States v.
Jones, 269 F.3d 919, 924 (8th Cir. 2001); United States
v. Botero-Ospina, 71 F.3d 783, 786 (10th Cir. 1995),
United States v. Purcell, 236 F.3d 1274, 1277 (11th
Cir. 2001); Wilson v. Indiana, 745 N.E.2d 789, 791-92
(Ind. 2001); State v. Dickey, 152 N.J. 468, 476, 706
A.2d 180, 184 (1998); McGaughey v. Oklahoma, 2001
OK CR 33, 37 P.3d 130, 136 (Okla. 2001); Freeman v.
Texas, 62 S.W.3d 883, 886 (Tex. Ct. App. 2001). Under
Terry, a law enforcement officer may, within the
strictures of the fourth amendment, conduct a brief,
investigative stop of individuals, absent probable cause
to arrest, provided the officer has a reasonable,
articulable suspicion of criminal activity. Terry, 392
U.S. at 21-22, 20 L. Ed. 2d at 906, 88 S. Ct. at 1880. nl

nl This aspect of the Terry standard has
been codified in our Code of Criminal
Procedure of 1963. 725 ILCS 5/107-14 (West
2000); People v. Wardlow, 183 Ill. 2d 306, 310,
233 1ll. Dec. 634, 701 N.E.2d 484 (1998).

We observe that [HNS] traffic stops are frequently
supported by "probable cause" to believe that a traffic
violation has occurred, rather than the less exacting
Terry standard of a "reasonable, articulable suspicion.”
See People v. Orsby, 286 Ill. App. 3d 142, 146-47, 221
Ill. Dec. 330, 675 N.E2d 237 (1996) (officers'
observation of minor traffic law violations provided
probable cause to effect a traffic stop); People v.
Shepherd, 242 1ll. App. 3d 24, 29, 182 1ll. Dec. 739, 610
N.E.2d 163 (1993) (same); United States v. Barahona,
990 F.2d 412, 416 (8th Cir. 1993) (observing that it is
well established that a traffic violation-however minor-
creates probable cause for a vehicle stop). In the present
case, for example, the officers observed that the vehicle
in which defendant was a passenger was missing the
front license plate, a clear violation of our vehicle code.
See 625 ILCS 5/3-413 (West 1998) (governing display
of vehicle registration plates); 625 ILCS 5/3-701 (West
1998) (prohibiting operation [*%¥266] of vehicle
without proper [¥228] evidence of registration); 625
ILCS 5/3-833 [***12] (West 1998) (making it unlawful



for any person to own or operate a vehicle on the public
highways of this state without complying with the
Lllinois Vehicle Code). Thus, the officers' stop of the
vehicle was supported by probable cause.

Courts, however, generally do not distinguish
between those cases in which the traffic stop is based
on Terry's "articulable suspicion" and those cases in
which the traffic stop is supported by probable cause.
That is, Terry principles apply even in the presence of
probable cause. See United States v. Wellman, 185 F.3d
651, 655-56 (6th Cir. 1999); United States v. Williams,
271 F.3d 1262, 1267 (10th Cir. 2001 ); United States v.
Morris, 910 F. Supp. 1428, 1440 (N.D. Iowa 1995);
Mitchell v. United States, 746 A.2d 877, 887 (D.C.
2000); Dickey, 152 N.J. at 476, 706 A.2d at 184; see
also United States v. Shabazz, 993 F.2d 431, 434-35
(5th Cir. 1993). Accordingly, the reasonableness of the
vehicle stop in the present case is subject to a Terry
analysis, irrespective of the fact that the stop was
supported by probable cause. n2

n2 The fact that most traffic stops proceed
like "Terry stops,” and are thus analyzed under
Terry principles, does not mean that where a
stop is based on probable cause, an arrest of the
driver or passenger is necessarily prohibited
under the fourth amendment. See Atwater v. City
of Lago Vista, 532 U.S. 318, 149 L. Ed. 2d 549,
121 8. Ct. 1536 (2001) (holding that if an officer
has probable cause to believe that an individual
has committed even a very minor criminal
offense in his presence-such as a misdemeanor
seatbelt violation punishable only by a fine-the
officer may, without violating the fourth
amendment, arrest the offender).

[F##13]

[HN9] A Terry analysis includes a dual inquiry.
We must consider (1) "whether the officer's action was
justified at its inception," and (2) "whether it was
reasonably related in scope to the circumstances which
justified the interference in the first place." Terry, 392
U.S. at 19-20, 20 L. Ed. 2d at 905, 88 S. Ct. at 1879.
With respect to the first inquiry, as already noted, the
vehicle stop in this case [*229] was supported by
probable cause and was thus "justified at its inception."
With respect to the second inquiry, on which
defendant's challenge was based, we must consider
whether the officer's request for identification from
defendant was reasonably related in scope to the
circumstances which justified the stop in the first place.
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There is a divergence of opinion among the federal
and state courts as to the parameters of the Terry
"scope" requirement when determining the propriety of
police questioning during a traffic stop. See generally
T. Fusco, Annotation, Permissibility Under Fourth
Amendment of Detention of Motorist by Police,
Following Lawful Stop for Traffic Offense, to
Investigate Matters Not Related to Offense, 118 A.L.R.
Fed. 567 (1994). [***14] A comparison of United
States v. Shabazz, 993 F.2d 431 (5th Cir. 1993), and
United States v. Holt, 264 F.3d 1215 (10th Cir. 2001),
best illustrates this point.

In Shabazz, police officers stopped a vehicle driven
by defendant, Mateen Shabazz, for speeding.
Codefendant Keith Parker was a passenger in the
vehicle and represented himself as the owner of the car.
While running a computer check of Shabazz's license,
the officers separately questioned the defendants about
their recent whereabouts. Based on their conflicting
stories, and the officers' belief that Parker seemed
nervous, the officers requested consent from Parker to
search the vehicle. Parker agreed. At the time of
Parker's consent, the officers were awaiting the results
of the computer check on [#*%267] Shabazz's license.
A search of the car revealed over 400 grams of crack
and powder cocaine. The defendants were arrested and
subsequently convicted on drug possession charges.
Prior to trial, the defendants moved to suppress the
evidence found in the vehicle as the fruits of a fourth
amendment violation. The defendants argued that the
officers' questions exceeded the reasonable scope of the
stop's [***15] original purpose, i.e., the officers'
questions regarding [*230] their recent whereabouts
were wholly unrelated to the initial justification for the
stop-speeding. Thus, the defendants claimed the
officers' conduct violated the second prong of the Terry
analysis. The federal district court denied the
suppression motion; the court of appeals affirmed.
Shabazz, 993 F.2d 431.

Relying on the proposition that "mere police
questioning does not constitute a seizure" (Florida v.
Bostick, 501 U.S. 429, 434, 115 L. Ed. 2d 389, 398, 111
S. Ct. 2382, 2386 (1991)), the court of appeals rejected
any notion that a police officer's questioning, even on a
subject unrelated to the purpose of the traffic stop, is
itself a fourth amendment violation. Shabazz, 993 F.2d
at 436. The court determined that "detention, not
questioning, is the evil at which Terry's second prong is
aimed." Shabazz, 993 F.2d at 436. Because the
questioning of Shabazz and Parker took place while the
officers were legitimately waiting for the results of the
computer check of Shabazz's license, the questioning
did nothing to extend the duration of the initial,



[**%16] valid seizure. Accordingly, the detention-to the
point of Parker's consent-continued to be supported by
the facts that justified its initiation. Shabazz, 993 F.2d
at 437. The court of appeals concluded that while
defendants "were under no obligation to answer the
questions, the Constitution does not forbid law
enforcement officers from asking." Shabazz, 993 F.2d
at 437. See also United States v. Childs, 277 F.3d 947
(7th Cir. 2002) (where police stopped vehicle for
cracked windshield and observed seatbelt violation by
passenger, officer's question to passenger as to whether
he was carrying marijuana did not turn reasonable
detention into unreasonable detention where the
question was asked while the driver was being
processed and passenger could have protected himself
by declining to answer); State v. Amaya, 176 Or. App.
35, 29 P.3d 1177 (2001) (where police stopped vehicle
for burned-out license plate [¥231] light and illegal
turn, questioning regarding contents of passenger's bag
did not violate the fourth amendment where it did not
have the effect of further detaining the passenger); State
v. Parkinson, 135 Idaho 357, 17 P.3d 301 (App. 2000)
[***17] (where police stopped vehicle for cracked
windshield, brief and general questioning of driver
about the presence of drugs and open containers of
alcohol did not impermissibly extend the scope of the

stop).

In contrast to the Shabazz opinion, which
considered only the permissible duration of the
detention, the federal court of appeals in Holt held that
the reasonableness of a traffic stop "must be judged by
examining both the length of the detention and the
manner in which it is carried out." (Emphasis added.)
Holt, 264 F.3d at 1230. In that case, the defendant,
Dennis Holt, was stopped at a driver's license
checkpoint. The officer observed a seatbelt violation
and instructed Holt to exit his vehicle and join the
officer in his patrol car. During the course of writing a
warning for the seatbelt violation, the officer asked Holt
if there was anything in Holt's vehicle, such as loaded
weapons, of which the officer should be aware. Holt
stated that there was a loaded pistol behind the
passenger seat. Additional questioning revealed that
Holt had previously used drugs. The officer requested
and obtained Holt's consent to search the vehicle. At
[**268] that point, [***18] the officer had not yet
issued the warning to Holt for the seatbelt violation and
still had Holt's driver's license in his possession. The
search revealed a loaded pistol, drug paraphernalia, and
a white powder later identified as methamphetamine.
Prior to trial on drug and firearm possession charges,
Holt moved to suppress the evidence seized from his
vehicle. The federal district court granted the motion,

20

and a divided panel of the court of appeals affirmed the
suppression order. United States v. Holt, 229 F.3d 931
(10th Cir. 2000). On rehearing en banc, the court of
appeals reversed. Holt, 264 F.3d 1215.

[*232] The court of appeals ultimately held that
"the government's interest in officer safety outweighs a
motorist's interest in not being asked about the presence
of loaded weapons." Holt, 264 F.3d at 1226. The court
noted that nothing, however, compels a motorist to
answer. Holt, 264 F.3d at 1224. Significantly, the court
of appeals rejected the government's position that "as
long as the officer's interrogation does not unreasonably
extend the length of the stop, the Fourth Amendment is
not implicated." Holt, 264 F.3d at 1228. [¥*%19] The
court also expressly rejected the holding in Shabazz and
concluded that Terry contemplates a limitation both on
the length of a detention and the breadth or manner of
the detention. Holt, 264 F.3d at 1229-30. See also
United States v. Pruitt, 174 F.3d 1215 (11th Cir. 1999)
(where police stopped vehicle for speeding, additional
irrelevant questions put to driver prior to completion of
traffic ticket constituted a violation of Terry).

Our appellate court also has not been uniform in its
approach when determining the permissible scope of
police questioning during a traffic stop. In some cases,
the court has applied the Terry framework in a manner
similar to the approach adopted in Holt. See White, 331
Ill. App. 3d at 35 ("police are not entitled to go on
fishing expeditions to satisfy their curiosity or their
hunches while waiting for the results of the computer
check" of the driver's license); People v. Branch, 295
Ill. App. 3d 110, 114, 229 1ll. Dec. 625, 692 N.E.2d 398
(1998) (police officer's request for identification from
backseat passenger of lawfully stopped vehicle was
unreasonable [*#%20] absent any suspicion of criminal
activity). In other cases, the appellate court has been
more aligned with the approach adopted in Shabazz,
concluding that the fourth amendment is not implicated
where an officer approaches a person and asks
questions, including requests for identification,
provided compliance is not required. See People v.
Smith, 266 Ill. App. 3d 362, 366-67, 203 Ill. Dec. 727,
640 N.E.2d 647 [*233] (1994) (officer's request for
identification from passenger in lawfully stopped
vehicle was not a coercive demand and thus did not
constitute even a minimal seizure); People v. Harris,
325 1ll. App. 3d 262, 265-66, 259 Ill. Dec. 346, 758
N.E.2d 469 (2001) (following Smith and holding that
passenger's compliance with officer's request for
identification was not voluntary), appeal allowed, 198
Ill. 2d 600, 766 N.E.2d 242, 262 Ill. Dec. 622 (2002).

We conclude that neither approach strikes the



proper balance between the government's interest in
effective law enforcement and the individual's interest
in being free from arbitrary governmental intrusions,
which lies at the core of the concept of
"reasonableness." See Prouse, 440 U.S. at 654, 59 L.
Ed. 2d at 667-68, 99 S. Ct. at 1396. [¥¥%21]

First and foremost, we disagree with Shabazz and
similar cases which have concluded that length is the
only constraint under Terry's scope inquiry, and that an
officer may therefore ask any [¥¥269]  questions
during the course of a routine traffic stop so long as
such questions do not prolong the detention. Allowing
police to pose any question to the occupants of a
stopped vehicle, even if such question is totally
divorced from the purpose of the stop, effectively does
away with any balancing of the competing interests
involved. Such an approach is also inconsistent with our
reading of Supreme Court precedent, indicating that
there is a limitation on the manner in which a detention
is carried out, in addition to a temporal limitation. In
this regard the Court has stated:

[HN10] "The scope of the intrusion
permitted will vary to some extent with
the particular facts and circumstances of
each case. This much, however, is clear:
an investigative detention must be
temporary and last no longer than is
necessary to effectuate the purpose of
the stop. Similarly, the investigative
methods employed should be the least
intrusive means reasonably available to
verify or dispel the officer's [**%22]
suspicion in a short period of time."
Florida v. Royer, 460 U.S. 491, 500, 75
L. Ed 2d 229, 238, 103 S. Ct. 1319,
1325-26 (1983) (plurality op.).

[*234] See also Hensley, 469 U.S. at 235, 83 L. Ed. 2d
at 616, 105 S. Ct. at 683 (where the Court held that the
"length and intrusiveness" of a particular vehicle stop
and detention were justified).

Second, we do not believe that unfettered police
questioning of drivers and passengers can be justified
by relying on the principle that " 'mere police
questioning does not constitute a seizure.' " Shabazz,
993 F.2d at 436, quoting Bostick, 501 U.S. at 434, 115
L. Ed. 2d at 398, 111 S. Ct. at 2386. Where there is an
articulable suspicion or probable cause to support a
vehicle stop, our concern is not whether police
questioning constitutes a seizure-all of the occupants of
the vehicle are already seized at the moment of the stop.
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See Whren, 517 U.S. at 809-10, 135 L. Ed. 2d at 95,
116 S. Ct. at 1772. Rather, our concern is whether the
detention, lawful at its inception, became an
unreasonable seizure based upon subsequent police
conduct.

Additionally, we cannot [**%*23] agree with the
approach, employed in Holt and similar cases, which
suggests that any inquiry police may put to a driver or
passenger in a stopped vehicle must be directly tied to
the purpose of the stop in order to satisfy Terry's scope
requirement. In our view, such a restrictive approach
would prevent police from posing even the most benign
questions to occupants of the vehicle, thus effectively
giving no weight to the government's side of the
balance and stripping any notion of common sense out
of the "reasonableness" equation. Although our legal
system is steeped with rules, standards, and formulas,
logic and common sense should be no less a part of it.

As the foregoing discussion demonstrates, a rule
governing the application of Terry's scope requirement
to vehicle stops cannot be so permissive as to give
police complete discretion in questioning the occupants
of a stopped vehicle, nor can it be so limiting that any
[*235] meaningful law enforcement activities are
quashed. We believe the better approach, the one that
strikes the proper balance, is that expressed by Judge
Murphy in his partial concurrence and partial dissent in
Holt:

[HN11] "Terry's scope requirement
is [***24] a common sense limitation
on the power of law enforcement
officers. It prevents law enforcement
officials from fundamentally altering the
nature of the stop by converting it into a
general inquisition about past, present
and future wrongdoing, absent an
independent  basis for reasonable
articulable suspicion or probable cause.
The scope doctrine does not, [**270]
however, prevent officers from engaging
in facially innocuous dialog which a
detained motorist would not reasonably
perceive as altering the fundamental
nature of the stop." Holt, 264 F.3d at
1240 (Murphy, J., concurring in part and
dissenting in part).

Thus, [HN12] in determining whether police
questioning during the course of a traffic stop satisfies
Terry's scope requirement, we must consider, as an
initial matter, whether the question is related to the
initial justification for the stop. If the question is
reasonably related to the purpose of the stop, no fourth



amendment violation occurs. If the question is not
reasonably related to the purpose of the stop, we must
consider whether the law enforcement officer had a
reasonable, articulable suspicion that would justify the
question. If the question is so justified, [***25] no
fourth amendment violation occurs. In the absence of a
reasonable connection to the purpose of the stop or a
reasonable, articulable suspicion, we must consider
whether, in light of all the circumstances and common
sense, the question impermissibly prolonged the
detention or changed the fundamental nature of the
stop.

Application of these principles to the present case
leads us to conclude that Officer McCarthy's mere
request for identification from defendant did not render
defendant's otherwise lawful detention unreasonable.
As noted previously, the stop of the vehicle in which
defendant was riding was based on the officers'
observation [¥236] that the front license plate was
missing-a violation of our vehicle code. Defendant,
however, was simply the front-seat passenger-a passive
occupant-who was not implicated in the code violation,
and who was not suspected of any other wrongdoing.
Thus, the request for identification was not directly
related to the initial justification for the stop and was
not otherwise supported by a reasonable, articulable
suspicion of criminal activity. Nonetheless, the officer's
question did not run afoul of the fourth amendment. The
request for identification [**%26] was made during the
course of the stop while the driver was being questioned
by the other officer and did not impermissibly prolong
defendant's detention. Further, we cannot say that the
question changed the fundamental nature of the stop.
[HN13] A simple request for identification is facially
innocuous. It does not suggest official interrogation and
is not the type of question or request that would
increase the confrontational nature of the encounter. We
note, too, that defendant was under no obligation to
answer or comply. In this regard, we reject the appellate
court's conclusion that the trial court implicitly and
properly determined that defendant did not feel free to
decline Officer McCarthy's request. 324 [ll. App. 3d at
22-23. There is nothing in the trial court's oral or
written ruling to that effect.

CONCLUSION

In sum, we hold that the officer's request for
identification from defendant, who was lawfully
detained, did not render his detention unreasonable
under the fourth amendment to the United States
Constitution (U.S. Const., amend. IV) or article I,
section 6, of the Illinois Constitution (Ill. Const. 1970,
art. I, § 6). The judgments of the appellate and [**%*27]
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circuit courts to the contrary are reversed and this cause
is remanded to the circuit court for further proceedings.
We express no opinion as to the lawfulness of Officer
McCarthy's conduct after the [¥237] request for
identification. Defendant is free to raise any additional
issues on remand.

Reversed and remanded.

JUSTICE RARICK took no part in the
consideration or decision of this case.
CONCURBY: THOMAS
CONCUR:

[*%271] JUSTICE THOMAS, specially
concurring:

I agree with the majority's conclusion that the
police did not violate defendant's fourth amendment
rights when they asked to see his identification. I write
separately, however, because [ disagree with the
majority's decision to apply the same standard to both
the driver and the passenger of a lawfully stopped
vehicle. The majority improperly applies the Terry rules
to a person not suspected of any wrongdoing, and I
cannot join in this analysis.

The majority is correct that all of the occupants of a
car are in one sense seized when the police stop the
driver for a traffic violation. A person is seized "when,
by means of physical force or a show of authority," that
person's freedom of movement is restrained. United
States v. Mendenhall, 446 U.S. 544, 553, 64 L. Ed. 2d
497, 509, 100 S. Ct. 1870, 1877 (1980). [***28] Where
the majority errs is in asserting that the driver and
occupants are in the same position after the car has been
pulled over. The majority implies that because the
driver and passenger were both "seized" at the moment
that the car was pulled over, they were both thereafter
subjected to a full-blown fourth amendment seizure for
the entire duration of the stop. No authority is cited for
this proposition. The driver had been pulled over
because the police observed a traffic violation. The
stopping of the passenger was merely incidental to that
of the driver. A traffic violation does not afford
probable cause to stop a passenger, as it does for the
driver. Maryland v. Wilson, 519 U.S. 408, 413, 137 L.
Ed. 2d 41,47, 117 S. Ct. 882, 886 (1997).

[¥238] The driver was required to submit to the
officers' lawful authority while they conducted the
traffic stop and related investigation. People v.
Brownlee, 186 Ill. 2d 501, 520, 239 Ill. Dec. 25, 713
N.E.2d 556 (1999). This court has not held that



passengers may be required to remain for the entire
time that the police conduct their investigation of the
driver. In People v. Gonzalez, 184 Ill. 2d 402, 416-18,
235 1. Dec. 26, 704 N.E.2d 375 (1998), [***29] this
court held that, with respect to passengers of a lawfully
stopped vehicle, the police may order the passengers
out of the car (Wilson, 519 U.S. 408, 137 L. Ed. 2d 41,
117 S. Ct. 882) and may also order a passenger who
attempts to exit the car to remain briefly at the vehicle.
These procedures are allowed because the public
interest in officer safety outweighs the potential
intrusion to the passenger's liberty interests. Gonzalez,
184 1. 2d at 418. This court specifically declined to
hold, however, that the police could detain a passenger
for the entire duration of the stop. Gonzalez, 184 1ll. 2d
at 418. The United States Supreme Court has likewise
left this question open. Wilson, 519 U.S. at 415 n.3, 137
L. Ed. 2d at 48 n.3, 117 S. Ct. at 886 n.3. Obviously, if
the driver and passenger were both seized for the entire
duration of the stop, as the majority asserts, this would
not be an open question. Further, in reaching its holding
in Wilson, the United States Supreme Court specifically
stated that the passenger's situation is different from
that of the driver: "While there is not the same basis for
ordering [***30] the passengers out of the car as
there is for ordering the driver out, the additional
intrusion on the passenger is minimal." (Emphasis
added.) Wilson, 519 U.S. at 414-15, 137 L. Ed. 2d at 48,
117 S. Ct. at 886.

The usual test for determining whether a fourth
amendment seizure has occurred is whether "if, in view
of all of the circumstances surrounding the incident, a
reasonable person would have believed that he was not
free to leave." Mendenhall, 446 U.S. at 554, 64 L. Ed.
2d [#%272]  [*239] at 509, 100 S. Ct. at 1877. This
obviously applies to the driver, who was not free to
leave until the police had finished processing the traffic
stop. As noted above, however, defendant was not
suspected of any wrongdoing. His freedom to leave was
restricted not because the police were investigating him
for violating the vehicle code but because he was a
passenger in a car that had not yet reached its
destination. The Supreme Court has held that there is a
different test for situations in which the person's
freedom of movement is restricted by a factor
independent of police conduct. In these situations, the
appropriate test is whether a reasonable person would
feel free to [***31] decline the officers' requests or
otherwise terminate the encounter. Florida v. Bostick,
501 U.S. 429, 436, 115 L. Ed. 2d 389, 400, 111 S. Ct.
2382, 2387 (1991).

In Bostick, the defendant was a passenger on a bus.
Two uniformed officers boarded the bus and requested
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to see the defendant's ticket and identification. After
these items were returned to defendant, the officers
asked to search his luggage. The defendant complied,
and drugs were found. The United States Supreme
Court held that whether defendant was "free to leave"
was not the appropriate test:

"When police attempt to question a
person who is walking down the street or
through an airport lobby, it makes sense
to inquire whether a reasonable person
would feel free to continue walking. But
when the person is seated on a bus and
has no desire to leave, the degree to
which a reasonable person would feel
that he or she could leave is not an
accurate measure of the coercive effect
of the encounter." Bostick, 501 U.S. at
435-36, 115 L. Ed. 2d at 399, 111 S. Ct.
at 2387.

See also United States v. Drayton, 536 U.S. 194, 153 L.
Ed. 2d 242, 122 S. Ct. 2105, (2002). [***32]

The Seventh Circuit recently summarized this line
of cases as follows:

"Under the fourth amendment, every
search or [*240] seizure must be
'reasonable,’ which normally entails
some person-specific basis for suspicion.
See Indianapolis v. Edmond, 531 U.S.
32, 121 S. Ct. 447, 148 L. Ed. 2d 333
(2000). But the Supreme Court has held
repeatedly that police may approach
persons and ask questions or seek their
permission to search, provided that the
officers do not imply that answers or
consent are obligatory. See, e.g., Florida
v. Rodriguez, 469 U.S. 1, 5-6, 105 S. Ct.
308, 83 L. Ed. 2d 165 (1984); INS v.
Delgado, 466 U.S. 210, 104 S. Ct. 1758,
80 L. Ed. 2d 247 (1984);, Florida v.
Royer, 460 U.S. 491, 501, 103 S. Ct.
1319, 75 L. Ed. 2d 229 (1983) (plurality
opinion); United States v. Mendenhall,
446 U.S. 544, 552-58, 100 S. Ct. 1870,
64 L. Ed. 2d 497 (1980). These requests
are proper without regard to the absence
of reasonable suspicion, the Court made
clear in Florida v. Bostick, 501 U.S. 429,
434, 111 S. Ct. 2382, 115 L. Ed. 2d 389
(1991), because 'mere police questioning
does not constitute [**%*33] a seizure.'
As a result, 'law enforcement officers do



not violate the Fourth Amendment by
merely approaching an individual on the
street or in another public place, by
asking him if he is willing to answer
some questions, [or] by putting questions
to him if the person is willing to listen.'
Ibid., quoting from Royer, 460 U.S. at
497, 103 S. Ct. 1319. See also California
v. Hodari D., 499 U.S. 621, 624, 111 §.
Ct. 1547, 113 L. Ed. 2d 690 (1991)
(defining 'seizure' as 'taking possession,’
a category that does not comprise
questioning); Graham v. Connor, 490
U.S. 386, 395 n.10, 109 S. Ct. 1865,
[#%¥273] 104 L. Ed. 2d 443 (1989) ('A
"seizure"  triggering  the  Fourth
Amendment's protections occurs only
when government actors have, "by
means of physical force or show of
authority, ... in some way restrained the
liberty of a citizen" ') (quoting from
Terry v. Ohio, 392 U.S. 1, 19 n.16, 88 S.
Ct. 1868, 20 L. Ed. 2d 889 (1968)).

Most of these decisions concern
questions asked of persons not under
arrest (though often as a practical matter
not free to walk away, see Bostick and
Delgado)." United States v. Childs, 277
F.3d 947, 950 (7th Cir. 2002). [*%%34]

I would hold that the rule stated in the above cases
applies to a passenger in a car that has been stopped
[*241] because of a traffic violation. Thus, the proper
test is whether a reasonable person would have felt free
to decline the officer's request or otherwise terminate
the encounter. Here, the majority properly notes that the
officer's request for defendant's identification was
facially innocuous and was done in a nonthreatening
manner. The officer did not demand to see the
identification or convey the impression that defendant
was required to comply. The encounter remained
consensual and therefore defendant's fourth amendment
rights were not violated.

Curiously, this seems to be the same test that the
majority follows, although it initially purports to be
doing something else. First, as noted above, the
majority gets off on the wrong foot by assuming that
the initial "seizure" by the police thereafter subjected
both the driver and the passenger to a fourth
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amendment seizure for the entire duration of the traffic
stop. Then, instead of applying the Bostick test, the
majority holds that the proper test for questioning a
passenger is found in the partial concurrence and partial
[**%*35] dissent to a Tenth Circuit opinion that
involved questioning of a driver. See United States v.
Holt, 264 F.3d 1215, 1239-40 (10th Cir. 2001)
(Murphy, J., concurring in part and dissenting in part).
This test looks first to whether the question was related
to the initial purpose for the stop or whether there was a
reasonable suspicion of criminal activity. If the
questioning is not related to the initial purpose of the
stop and there is no suspicion of criminal activity, the
next inquiry is whether the question prolonged the
duration of the stop or changed the fundamental nature
of the stop.

Once it comes time to apply this test, however, the
majority seems to rely on the consensual nature of the
encounter. The majority notes that the questioning was
nonthreatening and that defendant would have felt free
to decline the request. Thus, it appears that the majority
[*242] is actually applying Bostick rather than the Holt
partial concurrence and partial dissent. The lower courts
and the police will find the majority's rule difficult to
follow because the majority does not explain what type
of questioning would change the fundamental nature of
the stop. All we know from [**¥%36] the majority
opinion is that interrogating a passenger about his
identity does not change the fundamental nature of an
investigation of a driver for a license plate violation.
More explanation is required here. Because in this case
the passenger's identity was in no way relevant to
defendant's violation of the vehicle code, in future cases
it will be difficult for the lower courts to determine
what does and does not change the fundamental nature
of a stop. The majority has created this problem by
improperly holding that questioning of the passenger
must be viewed as part of the investigation of the
driver.

In sum, I agree that the police did not violate
defendant's fourth amendment rights by asking him for
his identification. [*%*274] I would reach that result,
however, by applying the test set forth in Bostick. The
majority improperly holds that the questioning of the
passenger was restricted by the rules governing the stop
of the driver, and thus I cannot join its opinion.

JUSTICE GARMAN joins
concurrence.

in this special
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OPINION: [**558] [*504] JUSTICE BILANDIC
delivered the opinion of the court:

In the circuit court of Champaign County, the State
charged the defendant, Ladresha F. Brownlee, with the
offense of possession with intent to deliver a controlled
substance containing cocaine ( 720 ILCS 570/401(c)(2)
(West 1994)). The defendant moved to quash her arrest
and suppress the evidence against her. Following a
hearing, the circuit court granted the defendant's
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motion. The State filed a certificate of impairment and
appealed pursuant to Supreme Court Rule 604(a)(1)
(145 111. 2d R. 604(a)(1)). The appellate court reversed
and remanded [*505] for further proceedings. People
v. Brownlee, 293 Ill. App. 3d 315, 687 N.E.2d 1174,
227 1ll. Dec. [**559] 692. We allowed the defendant's
petition for leave to appeal (177 Ill. 2d R. 315) and now
reverse the appellate court.

The State's Attorney of Cook County filed a brief
as amicus curiae in support of the State. 155 Ill. 2d R.
345. [**%2]

BACKGROUND

Urbana police officers Carlos Guerrero and Duane
Maxey testified regarding the November 7, 1995,
events that led to the defendant's arrest. The officers
were on a "special detail" patrol looking for illegal drug
activity and illegal weapons. Around 9:10 p.m.,
Guerrero observed a white car stop in front of an
apartment complex. He drove by the car, turned around,
and then observed the car leaving. The car had been
stopped for about one minute.

As the officers drove past, Maxey watched one
person exit the vehicle, knock on a residence door, and
then leave. Maxey testified that he did not know
whether the door was answered, but he believed that it
was not. Nonetheless, this behavior aroused his
suspicion because the area was known for its "crack
houses" and because "it's commonplace for a [drug
purchaser] to pull up, run up to a home for just a
moment, make a buy and leave." According to Maxey,
he and Guerrero verbally agreed to stop the car if
probable cause for a traffic stop arose. Guerrero,
however, stated that no conversation occurred on this
subject. Maxey also testified that, while driving by the
car, Guerrero informed him that Guerrero recognized



[**%3] the car's driver from past encounters. In
contrast, Guerrero stated that he was not even able to
identify the race or sex of the car's occupants.

The officers followed the car. The car proceeded
without violating the law until it stopped at an
intersection and turned left. Guerrero observed that the
car failed to activate its turn signal within 100 feet of
approaching the intersection and that, at the
intersection, [*506] the car stopped two feet beyond
the stop sign. Maxey also observed the traffic violations
and described the car as stopping about "one-half a car
length" past the stop sign. The officers decided to stop
the car for violating the traffic laws. Guerrero admitted
that he wanted "to see if something would come of it."
To his recollection, he had never before issued a traffic
citation for either of these violations.

The officers approached the car, Guerrero toward
the driver's side and Maxey toward the passenger's side.
The driver and front seat passenger were young-adult
males. Two young female passengers, one of whom
was the defendant, sat in the backseat. The officers
obtained the identities of all four occupants because
identifying everyone in a vehicle was common
departmental [*%**4] practice. Maxey observed that the
defendant was holding an unopened bottle of beer,
which did not violate the law. The officers then
returned to their car and checked for outstanding
warrants. They found none. The officers decided not to
issue any traffic citations, but agreed to ask the driver
for permission to search the car.

The officers re-approached the car. Guerrero
testified that he returned to the driver his license and
insurance card, and explained that no citations would be
issued. He did not advise the driver that he could leave.
Rather, Guerrero then "paused a couple [of] minutes."
Following this pause, he asked the driver if he could
search the vehicle. When asked what words he used in
this regard, Guerrero explained that he told the driver
that "we were concerned that there might be more
alcohol in the car" and that he "just wanted permission
to take a look inside the vehicle." The driver asked
Guerrero whether he had a choice in the matter.
Guerrero replied that the driver did have a choice and
that he was "asking" if he could search the vehicle. The
driver stepped out of the car and said, "Okay, you can
search." [*507] The three passengers were ordered out
of the car and [***5] directed to stand with Maxey.
Guerrero found an open beer bottle on the backseat
floor where the defendant's feet had been. He also
found two "blunts" lying underneath a man's jacket
bundled up in the center of the front seat. A "blunt" was
described as a hollowed-out cigar refilled with
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marijuana. No one claimed ownership of the blunts.
The officers believed that the blunts were within reach
of all the car's [**560] occupants because the front
seat was split with a small armrest in the middle. When
the four occupants exited the car, all were wearing coats
with the exception of the male passenger.

Maxey testified that the defendant denied having
any knowledge of the blunts. The other female
passenger told Maxey that the blunts belonged to the
men, but that all four individuals had been smoking
them. The officers, however, noted that the blunts were
not burned. Moreover, while searching the car, neither
officer had noticed the odor of marijuana.

According to Maxey, the officers determined that
they had probable cause to arrest all four individuals in
the car because (1) the blunts were within reach of all
four individuals, (2) no one claimed ownership of the
blunts, (3) the other female passenger [**%*6] stated
that all four individuals had smoked the blunts, and (4)
the defendant stated that she had smoked marijuana
before joining the others. Police searched the defendant
incident to her arrest. On her person, police found the
controlled substance that forms the basis of the present
charge filed against her.

In the circuit court, the defendant filed a motion to
quash her arrest and suppress the evidence against her.
The motion charged, in pertinent part, that "the search
of said vehicle violated Defendant's *** constitutional
rights in that the continued detention and search of said
vehicle were unrelated to the original *** basis for the
[*508] stop of said vehicle and any consent was the
product of such unlawful detention." Defense counsel
presented oral argument on this issue:

"[The officers] go back to their squad
car. They run a warrant check and find
that none of them have any outstanding
warrants. At that point Officer Guerrero
told us *** that *** they are not going to
issue any [traffic] citations ***, but ***
they were going to try to get consent to
search the vehicle just to see if there was
anything there.

Under Terry [v. Ohio, 392 U.S. I,
20 L. Ed. 2d 889, [***7] 88 S. Ct. 1868
(1968)] and the [line of] cases which
followed, even if that stop is justified,
they have no right to further detain the
vehicle to do an exploratory search just
to see if something is there.



* ok ok

*##% The continued detention of the
occupants of the vehicle, including my
client, violates her rights. The scope of
that detention violates her rights."

In further support of this position, defense counsel
asked the court to consider State v. Chatton, 11 Ohio St.
3d 59, 463 N.E.2d 1237 (1984). In Chatton, an officer
observed a vehicle without front or rear license plates.
The officer effected a traffic stop and approached the
vehicle on foot. Once the officer reached the vehicle's
window, the officer observed a temporary license
placard. Despite the officer's observation of the placard,
he continued to detain the driver. Ultimately, a weapon
was discovered underneath the driver's seat and the
driver was arrested for a weapons violation. The
Supreme Court of Ohio held that the officer lacked the
authority to continue to detain the driver after observing
the license placard, because the officer no longer had
reasonable suspicion [***8] to suspect the driver of a
traffic violation. Because the court found the officer's
continued detention of the driver to be unconstitutional,
it suppressed the weapon that was found as a result of
that detention. Chatton, 11 Ohio St. 3d at 63, 463
N.E.2d at 1241. [*509] The circuit court here first ruled
that the initial traffic stop was permissible because the
officers observed traffic violations. In doing so, the
court rejected the defendant's separate argument that the
traffic stop was invalid because the officers had
effected a pretextual stop with the subjective intent to
look for illegal drugs and weapons. Nonetheless, the
circuit court quashed the defendant's arrest and
suppressed the evidence against her. After referencing
the line of cases pointed to by defense counsel, the
court explained the basis for its ruling from the bench:

"It simply seems to me the kind of a
case, when the officers testified they
decided that as far as the traffic matters
were concerned it was clear there weren't
going to be any citations, I simply think
that line [**561] of cases *** js
talking about a situation like this where,
in effect, the matter has been cleared as
far as the traffic stop was concerned
[**%9] and there was nothing else to
create any reasonable or articulable
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suspicion of any other illegal activity,
*##%* consent notwithstanding, I think you
cannot go any further, and I am going to
allow the motion."

The circuit court thus held that, after the purpose for the
traffic stop was cleared, the officers should not have
proceeded because they lacked reasonable suspicion of
any other illegal activity, consent notwithstanding. In
rendering this decision, the court explicitly rejected the
State's argument that the controlling fact in the case was
that the driver gave consent to search the car. It also
mentioned the Ohio case cited by defense counsel. All
of the court's comments, when considered along with
defense counsel's motion and argument, show that the
court agreed with the defendant's position that (1) after
the officers determined not to issue any traffic citations,
their continued detention of the car's occupants violated
the defendant's constitutional rights, and (2) the driver's
consent to search the car was tainted as the product of
that unlawful detention.

The State appealed. The State argued in the
appellate [*510] court only that the defendant lacked
standing to challenge [***10] the search of the car and
that the search was valid based on the driver's consent.
While the appeal was pending, the Supreme Court of
the United States issued Ohio v. Robinette, 519 U.S. 33,
136 L. Ed. 2d 347, 117 S. Ct. 417 (1996). In Robinette,
the Court held that the fourth amendment to the United
States Constitution does not require a police officer to
tell a motorist that the motorist is free to leave before
asking for consent to search the motorist's car.
Robinette, 519 U.S. at 39-40, 136 L. Ed. 2d at 355, 117
S. Ct. at 421. The appellate court determined that
Robinette controlled the disposition of this case. People
v. Brownlee, 285 Ill. App. 3d 432, 220 Ill. Dec. 960, 674
N.E.2d 503 (1996). After stating that Officer Guerrero
was not required to inform the driver that he was free to
leave before requesting permission to search the car, the
appellate court reversed the circuit court's decision and
remanded for further proceedings. The appellate court
never addressed the defendant's argument, made in
support of the circuit court's decision, that the officers'
continued detention of the car, after declining to issue
any citations, was unconstitutional. The [**%11]
defendant had maintained that this continued detention
violated both the state and federal constitutions.

The defendant filed a petition for leave to appeal
with this court. Her main allegation of error therein was
that the appellate court wrongly reversed the circuit
court's decision in her favor without addressing her
argument that the officers' continued detention of the



car violated the state constitution. Utilizing our
supervisory powers, we vacated the appellate court's
judgment and remanded the cause to the appellate court
with directions that it consider the defendant's argument
under the Illinois Constitution of 1970. On remand, the
defendant filed a supplemental brief reasserting her
argument that the officers' continued detention of the
car violated our state [*511] constitution,
notwithstanding the driver's consent. The State, in
contrast, filed a supplemental brief on the issue of
whether our state constitution imposes an affirmative
duty upon officers to inform a motorist that the motorist
is free to leave before requesting permission to search
the motorist's car. The appellate court held that section
6 of article I of our state constitution, like the fourth
amendment to the [***12] federal constitution, does
not impose a duty upon officers to inform a motorist
that the motorist is free to leave before requesting
permission to search the motorist's car. People v.
Brownlee, 293 Ill. App. 3d 315, 687 N.E.2d 1174, 227
Ill. Dec. 692. Based on that holding, the appellate court
once again reversed the circuit court's decision and
remanded for further proceedings. As before, the
appellate court did not address the defendant's argument
that the officers' continued detention of the car was
unconstitutional. The defendant filed a petition for
leave to appeal from the appellate court's judgment,
which we allowed.

PREFATORY NOTE

In this court, the State filed a motion to strike
portions of the defendant's brief. The motion claimed
that the defendant [**562] should not be permitted to
raise her continued-detention argument because the
appellate court never addressed it. We entered an order
denying the State's motion to strike. It is well
established that a reviewing court may affirm the circuit
court's decision based on any ground in the record.
People v. Dilworth, 169 1ll. 2d 195, 205, 214 1ll. Dec.
456, 661 N.E.2d 310 (1996); People v. Thomas, 164 L.
2d 410, 419, 207 Ill. Dec. 490, 647 N.E.2d 983 (1995).
Here, the defendant [***13] is not just advancing a
ground in the record as a basis for affirming the circuit
court's decision, but is advancing the very rationale that
the circuit court gave as the reason for its decision. The
defendant is entitled to raise this argument in this court.
Hence, we denied the State's motion to strike. We
further directed the State to brief the continued-
detention issue for our consideration. The State has
filed [*512] its supplemental brief, to which the
defendant has filed a supplemental reply brief.

ANALYSIS
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The defendant contends that the appellate court
erred in reversing the circuit court's decision to quash
her arrest and suppress the evidence against her.
According to the defendant, the circuit court was
correct in concluding that, after the initial purpose for
the traffic stop was concluded, the officers' continued
detention of the car and its occupants violated her
constitutional rights and thereby invalidated the
subsequent consent to search the car and her arrest. She
invokes both the federal and state constitutions in
support of her claim. See U.S. Const., amend. IV; Il
Const. 1970, art. I, § 6.

In this argument, the defendant asserts that the
traffic stop ended [***14] when Officer Guerrero
returned to the driver his license and insurance card,
and explained that no citations would be issued.
Guerrero did not, at that point, ask the driver for
permission to search the car. Instead, the officer
"paused" for "a couple [of] minutes," during which time
the driver and all his passengers were detained without
probable cause or reasonable suspicion of any criminal
activity. Following this detention, Guerrero asked the
driver for consent to search the car. The defendant also
argues that the driver did not immediately consent.
After the driver and Guerrero engaged in conversation
about a search, the driver relented and gave his consent.

The State, in contrast, argues that the issue
presented to this court for review is whether, pursuant
to Ohio v. Robinette, 519 U.S. 33, 136 L. Ed. 2d 347,
117 S. Ct. 417 (1996), the appellate court properly
determined that the circuit court erred in granting the
defendant's motion to quash her arrest and suppress the
evidence against her. The State contends that Robinette
applies squarely to the case at bar and requires reversal
of the [*513] circuit court's decision. The State also
contends that article I, section 6, [¥**15] of the Illinois
Constitution of 1970 must be interpreted in "lockstep”
with Robinette's interpretation of the fourth amendment
to the United States Constitution. The amicus brief
urges application of the lockstep doctrine as well.

We must first decide whether Robinette requires
reversal of the circuit court's decision, as the State
claims. In that case, a deputy sheriff stopped Robinette
for speeding. Robinette gave his driver's license to the
deputy, who ran a computer check and found no
previous violations. After asking Robinette to step out
of his car, the deputy activated a video camera mounted
inside the deputy's car, issued a verbal warning to
Robinette, and returned his license. The deputy then
asked, "One question before you get gone: Are you
carrying any illegal contraband in your car? Any
weapons of any kind, drugs, anything like that?"



Robinette, 519 U.S. at 35-36, 136 L. Ed. 2d at 352, 117
S. Ct. at 419. Robinette responded in the negative. The
deputy then asked Robinette for permission to search
his car, and Robinette consented. The deputy found a
small amount of marijuana and one pill.

After being charged with possession of a controlled
substance, Robinette [**%*16] sought to suppress the
evidence against him. The trial court ruled against
Robinette. The Ohio Court of Appeals reversed. The
Supreme Court of Ohio affirmed the appellate court, but
adopted a new bright-line rule in the process, as
follows: [**563]

" 'The right, guaranteed by the federal
and Ohio Constitutions, to be secure in
one's person and property requires that
citizens stopped for traffic offenses be
clearly informed by the detaining officer
when they are free to go after a valid
detention, before an officer attempts to
engage in a consensual interrogation.
Any attempt at consensual interrogation
must be preceded by the phrase "At this
time you legally are free to go" or by
words of similar import." [*514]
Robinette, 519 U.S. at 36, 136 L. Ed. 2d
at 353, 117 S. Ct. at 419-20, quoting
State v. Robinette, 73 Ohio St. 3d 650,
650-51, 653 N.E.2d 695, 696 (1995).

The Supreme Court of the United States granted
certiorari "to review this per se rule." Robinette, 519
U.S. at 36, 136 L. Ed. 2d at 353, 117 S. Ct. at 420. The
Supreme Court rejected this rule and instead held that a
law enforcement officer is not constitutionally required
to tell a motorist that the [***17] motorist is free to
leave before asking for consent to search the motorist's
car. The Court reaffirmed that a totality-of-the-
circumstances test is utilized to determine whether a
motorist's consent to search was voluntarily given.
Robinette, 519 U.S. at 40, 136 L. Ed. 2d at 355, 117 S.
Ct at421.

We disagree with the State's assertion that
Robinette requires reversal of the circuit court's decision
quashing the defendant's arrest and suppressing the
evidence against her. The circuit court here did not
grant the defendant's motion on the ground that the
officers' failure to tell the driver that he was free to
leave invalidated the driver's consent. Rather, the court
found decisive the issue of whether the officers'

continued detention of the car and its occupants
violated fourth amendment principles. The court
determined that, after Officers Guerrero and Maxey
decided not to issue any traffic citations, their continued
detention of the car and its occupants violated the
defendant's constitutional rights. The court specifically
found that the officers lacked reasonable suspicion of
any illegal activity at the time of this detention. This
continued-detention issue requires [***18]
consideration independent from Robinette. The circuit
court also concluded that the officers' illegal detention
of the car tainted the driver's consent to search, which
required suppression of the fruits of that detention.
Robinette, however, does not speak to the issue of taint.
Consequently, nothing in Robinette dispenses with the
circuit court's holdings. [*515] The State asserts, in its
supplemental brief, that "implicit in Robinette is the fact
that a proper traffic stop has been completed at the time
that police request consent to search a vehicle, hence
the holding that police need not inform a driver that he
is free to go before they request consent to search." This
argument appears to claim that Robinette implicitly
determined that it is always permissible for police to
request consent to search a vehicle following the
completion of a valid traffic stop. This claim may be
true in the sense that an officer is always free to request
permission to search nl; nonetheless, it does not require
reversal of the circuit court's decision. The problem in
this case was not that the officers requested permission
to search the car. It was that the officers
unconstitutionally [***19] detained the car and its
occupants before requesting permission to search the
car, and after the conclusion of the traffic stop.
Certainly Robinette does not stand for the proposition
that, following the conclusion of a lawful traffic stop,
officers may detain a vehicle without reasonable
suspicion of any illegal activity and for any amount of
time, so long as they ultimately request and obtain
permission to search the car. We therefore reject this
argument by the State.

nl Of course, Robinette clearly reaffirmed
that, in determining whether a motorist's consent
to search was voluntarily given in response to
the  officer’'s request, a totality-of-the-
circumstances test is utilized. Robinette, 519
U.S. at 40, 136 L. Ed. 2d at 355, 117 S. Ct. at
421.

The State also represents in its brief that the circuit
court relied upon the underlying Ohio state court
decision in Robinette in reaching its decision. This is



not accurate. The only Ohio case mentioned during the
circuit court proceedings [**%20] was State v. Chatton,
11 Ohio St. 3d 59, 463 N.E.2d 1237 (1984), and it is not
related to Robinette.

Given that Robinette is not dispositive of the case
[*516] before this court, we cannot decide [**564]
whether to interpret article I, section 6, of the Illinois
Constitution in lockstep with that decision's
interpretation of the fourth amendment. We thus
express no opinion on that issue.

We now consider the determinative issue in this
appeal. The defendant contends that the circuit court
was correct in concluding that, after the initial purpose
for the traffic stop was concluded, the officers'
continued detention of the car and its occupants
violated her constitutional rights and thereby
invalidated the subsequent consent to search the car and
her arrest. According to the defendant, the traffic stop
ended when Officer Guerrero returned to the driver his
license and insurance card, and explained that no
citations would be issued. Guerrero did not, at that
point, ask the driver for permission to search the car.
Instead, the officer paused for a couple of minutes,
during which time the driver and all his passengers
were detained without probable cause or reasonable
suspicion of any criminal [¥%*#*21] activity. Following
this detention, Guerrero asked the driver for consent to
search the car.

The State counters that there was no
unconstitutional detention. The State concedes that the
traffic stop had legally come to an end once the officers
informed the driver that no citations would be issued.
Nonetheless, the State maintains that the conclusion of
this traffic stop was merely followed by "a consensual
conversation between Officer Guerrero and the driver
of the vehicle that resulted in a voluntary consent to
search the vehicle." The State argues that a reasonable
person in the driver's position would have believed that
he or she was free to leave at the point when the
officers informed the driver that no citations would be
issued. Later in its brief the State acknowledges that the
officer paused for two minutes at the end of the traffic
stop and before beginning the ensuing conversation.
The State claims that [*517] this pause did not
constitute an illegal detention because, "arguably,
during that couple of minutes, the driver could have
driven away." The State does not contest that, during
these two minutes, the officers had no probable cause or
reasonable suspicion of any criminal [**%22] activity.
Nor does the State offer any explanation or justification
for the officers' actions.

As a preliminary matter, for our purposes here, we
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can assume that the initial traffic stop of the car in
which the defendant was riding was permissible based
on the officers' observations of the traffic violations.
See People v. Gonzalez, 184 Ill. 2d 402, 413, 235 IlI.
Dec. 26, 704 N.E.2d 375 (1998). The discussion that
follows does not pertain to that initial traffic stop,
which, the State concedes, had legally come to an end.

It pertains to the actions following the lawful
conclusion of that stop.
It is well established that [HN1] the fourth

amendment applies to all seizures of a person. People
v. Wardlow, 183 Ill. 2d 306, 309, 233 Ill. Dec. 634, 701
N.E.2d 484 (1998), cert. granted, No. 98-1036 (U.S.
May 3, 1999). A person is seized "when, by means of
physical force or a show of authority," that person's
"freedom of movement is restrained." United States v.
Mendenhall, 446 U.S. 544, 553, 64 L. Ed. 2d 497, 509,
100 S. Ct. 1870, 1877 (1980). In deciding whether a
seizure has occurred, a court considers whether "if, in
view of all the circumstances surrounding the incident,
a [***23] reasonable person would have believed that
he was not free to leave." Mendenhall, 446 U.S. at 554,
64 L. Ed. 2d at 509, 100 S. Ct. at 1877; see People v.
Murray, 137 1ll. 2d 382, 390, 148 IIl. Dec. 7, 560
N.E2d 309 (1990) (approving the use of the
Mendenhall standard).

[HN2] As a general rule, all seizures must be
reasonable, and the reasonableness of a seizure depends
on a balance between the public interest and the
individual's right to personal security free from arbitrary
interference from law enforcement officers. United
States v. Brignoni-Ponce, [*518] 422 U.S. 873, 878,
45 L. Ed. 2d 607, 614-15, 95 S. Ct. 2574, 2578-79
(1975); see Gonzalez, 184 1ll. 2d 402, 235 Ill. Dec. 26,
704 N.E.2d 375 (holding that it is reasonable for a law
enforcement officer to order a passenger to stay at the
scene of a traffic stop because the public interest in
officer safety outweighs the minimal intrusion to that
passenger's liberty interest). Thus, a person may not be
seized [**565] unless there are reasonable, objective
grounds for doing so. Mendenhall, 446 U.S. at 551-52,
64 L. Ed. 2d at 507-08, 100 S. Ct. at 1875-76. Once an
illegal seizure has occurred, that illegality may infect
and taint [***24] the fruits that subsequently resulted.
See Wong Sun v. United States, 371 U.S. 471, 9 L. Ed.
2d 441, 83 S. Ct. 407 (1963).

It is equally well settled that [HN3] the fourth
amendment applies even to those seizures that involve
only a brief detention short of traditional arrest.
Wardlow, 183 Ill. 2d at 309. The Supreme Court in
Terry v. Ohio, 392 U.S. 1, 20 L. Ed. 2d 889, 88 S. Ct.
1868 (1968), ruled that the public interest in effective



law enforcement makes it reasonable for law
enforcement officers to detain and question individuals
under certain circumstances where probable cause to
arrest is lacking. To protect the rights of individuals,

though, the Court established that such limited
investigatory stops are permissible only upon a
reasonable suspicion based upon specific and

articulable facts that the person has committed, or is
about to commit, a crime. Wardlow, 183 Ill. 2d at 310,
citing Terry, 392 U.S. at 21-22, 20 L. Ed. 2d at 906, 88
S. Ct. at 1880. The Illinois General Assembly engrafted
the Terry standard into our criminal code. People v.
Flowers, 179 Ill. 2d 257, 262, 227 Ill. Dec. 933, 688
N.E.2d 626 (1997); see 725 ILCS 5/107-14 [*%*25]
(West 1994). This "same standard is applied in
determining the propriety of an investigatory stop under
article I, section 6, of the Illinois Constitution of 1970
(I1l. Const. 1970, art. I, § 6)." Wardlow, 183 Ill. 2d at
310.

The Court in Terry set forth [HN4] a dual inquiry
for deciding [*519] whether an officer's investigative
detention is reasonable: (1) "whether the officer's action
was justified at its inception" and (2) "whether it was
reasonably related in scope to the circumstances which
justified the interference in the first place." Terry, 392
U.S. at 19-20, 20 L. Ed. 2d at 905, 88 S. Ct. at 1879.
The principles applicable to the second prong of this
inquiry were elaborated on in Florida v. Royer, 460
U.S. 491, 75 L. Ed. 2d 229, 103 S. Ct. 1319 (1983)
(plurality opinion). There, the Court stated, "This much
*#%k% is clear: an investigative detention must be
temporary and last no longer than is necessary to
effectuate the purpose of the stop." Royer, 460 U.S. at
500, 75 L. Ed. 2d at 238, 103 S. Ct. at 1325 (plurality
opinion). Royer also stated that the State bears the
burden of showing that a seizure based on reasonable
suspicion was sufficiently limited in scope [**%26] and
duration to satisfy the conditions of an investigative
seizure. Royer, 460 U.S. at 500, 75 L. Ed. 2d at 238,
103 S. Ct. at 1326 (plurality opinion). Finally, the
tainted fruit doctrine applies in the Terry context as
well. Royer specifically held that where an officer's
confinement of a person goes beyond the limited
restraint of a Terry investigative stop, a subsequent
consent to search may be found to be tainted by the
illegality. Royer, 460 U.S. at 501, 75 L. Ed. 2d at 23§-
39, 103 S. Ct. at 1326, citing Wong Sun, 371 U.S. 471,
9L Ed. 2d 441, 83 S. Ct. 407 (majority holding).

In the case at bar, the circuit court agreed with the
defendant's position that, after the officers determined
not to issue any traffic citations, their continued
detention of the car's occupants violated the defendant's
constitutional rights. The circuit court thus necessarily

31

concluded that, following the lawful end of this traffic
stop, a reasonable person in the driver's position would
not have felt free to leave in view of all the
circumstances  surrounding the incident.  See
Mendenhall, 446 U.S. at [*520] 554, 64 L. Ed. 2d at
509, 100 S. Ct. at 1877. Rather, the officers restrained
[**%*27] the movements of the car's occupants by their
show of authority. See Mendenhall, 446 U.S. at 553, 64
L. Ed. 2d at 509, 100 S. Ct. at 1876-77. There is no
dispute in this appeal that the driver had no choice but
to submit to the officers' lawful authority while they
conducted their traffic stop and related investigation.
This traffic stop concluded when, with Officer Guerrero
standing on the driver's side of the car, and Officer
Maxey standing on the passenger side of the car,
Guerrero returned to the driver his license and
insurance card, and explained that no citations would be
issued. According to Guerrero's own testimony, he then
"paused” for "a couple [of] minutes." The officers
apparently did not move from their stations [¥*566] at
the car's doors during this two-minute time period, but
rather stood there, saying nothing. Given these
circumstances, we can find no fault with the circuit
court's conclusion that the officers' actions constituted a
show of authority such that a reasonable person would
conclude that he or she was not free to leave.

A reasonable person in this driver's situation would
likely conclude that, if he or she drove away, then the
two officers would soon be [***28] in hot pursuit.
Indeed, when Officer Guerrero finally engaged the
driver in conversation and requested permission to look
inside the vehicle, the driver replied by asking whether
he had a choice in the matter. The driver's question
shows that, not only did the driver believe that he was
not free to drive away at that point, he was uncertain
whether he was required to submit to Guerrero's request
to search his car. Although the test for whether a
reasonable person would have felt free to leave is an
objective one, this driver's subjective reaction to the two
officers' show of authority bolsters our conclusion on
this matter. A reasonable person in this situation would
not have felt free to leave. [*521] Accordingly, the
driver and his passengers, including the defendant, were
subjected to a seizure.

As noted above, [HNS5] a person cannot be seized
unless there are reasonable, objective grounds for doing
80. Mendenhall, 446 U.S. at 556, 64 L. Ed. 2d at 510-
11, 100 S. Ct. at 1878; see Gonzalez, 184 Ill. 2d 402,
235 Ill. Dec. 26, 704 N.E.2d 375. Likewise, under the
Terry line of cases, the State bears the burden of
showing that an investigative detention based on
reasonable suspicion was [**%29] sufficiently limited
in scope and duration to satisfy the conditions of a



Terry investigative seizure. Royer, 460 U.S. at 500, 75
L. Ed. 2d at 238, 103 S. Ct. at 1326. In the present case,
however, the State makes no attempt to show that the
officers' continued detention of the car was in any way
reasonable or objectively justified. Nor does the State
attempt to show that the officers' detention was
sufficiently limited in scope or duration to satisfy the
conditions of a Terry investigative seizure. The State
has therefore waived the right to challenge the circuit
court's holding that the officers' continued detention of
the car and its occupants was unconstitutional because
it was not reasonable.

In addition, as earlier stated, the law is settled that,
where an illegal detention has occurred, a subsequent
consent to search may be found to have been tainted by
the illegality. Wong Sun, 371 U.S. 471, 9 L. Ed. 2d 441,
83 S. Ct. 407; Royer, 460 U.S. at 501, 75 L. Ed. 2d at
238-39, 103 S. Ct. at 1326, citing Wong Sun, 371 U.S.
471, 9 L. Ed. 2d 441, 83 S. Ct. 407. Here, the State has
failed to argue that the evidence against the defendant
should not have been suppressed [**#30] as the fruit of
the officers' illegal detention. The State has thus waived
the right to contest the circuit court's determination that
the evidence against the defendant must be suppressed
because the driver's consent to search was tainted as the
product of the officers' illegal detention.

CONCLUSION

For the foregoing reasons, we reverse the appellate
[*522] court's judgment reversing the circuit court's
judgment. The circuit court's judgment is affirmed.

Appellate court judgment reversed,
circuit court judgment affirmed.
CONCURBY: HEIPLE

CONCUR:
JUSTICE HEIPLE, specially concurring:

The court holds today that police officers may not
detain a vehicle after the initial purpose for a traffic
stop is concluded, and that any evidence seized during
such a detention is inadmissible, consent to search
notwithstanding. While I agree with this holding, I
write separately because the majority fails to base its
decision independently on the Illinois Constitution,
despite defendant's request that we do so.

It is apparent from the majority's analysis that the
United States Supreme Court has not specifically
addressed whether the United States Constitution
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allows police officers to [**%31] detain a motor vehicle
after the initial purpose for a traffic stop is concluded.
Nevertheless the majority opinion, citing both the
United States Constitution and the Illinois Constitution,
holds that such a detention is "illegal." Slip op. at 12,
13, 15.

[**#567] The United States Supreme Court has
warned that, when deciding an issue on which federal
law is unsettled, state courts should clearly delineate
whether their decision is based on federal or state
grounds. Michigan v. Long, 463 U.S. 1032, 1040-41,
77 L. Ed. 2d 1201, 1214, 103 S. Ct. 3469, 3476 (1983).
This directive stems from the Supreme Court's concern
that its "authority as final arbiter of the United States
Constitution could be eroded by a lack of clarity in
state-court decisions." Arizona v. Evans, 514 U.S. 1, 9,
131 L. Ed. 2d 34, 43, 115 S. Ct. 1185, 1190 (1995).
Such clarity is particularly important where the state
court opinion refers to both the United States
Constitution and the state's constitution. See
Pennsylvania v. Labron, 518 U.S. 938, 135 L. Ed. 2d
1031, 116 S. Ct. 2485 (1996) (noting that state court
failed to [*523] clarify whether its reference to state
constitution was intended as exclusive ground of
[**%32] decision where it also cited cases interpreting
federal constitution); Michigan v. Chesternut, 486 U.S.
567, 571 n.3, 100 L. Ed. 2d 565, 570 n.3, 108 S. Ct.
1975, 1978 n.3 (1988) (same).

In the instant case, the court's opinion discusses
both state and federal precedent, ultimately concluding
that the challenged detention was unlawful. The United
States Supreme Court, however, has never specifically
addressed this question. The court's opinion thus grants
greater protections to criminal defendants under the
[llinois Constitution than are currently recognized under
the United States Constitution. In a recent concurrence,
Justice Ginsburg offered the following counsel for state
courts rendering decisions in such situations:

"It is incumbent on a state court, ***
when it determines that its State's laws
call for protection more complete than
the Federal Constitution demands, to be
clear about its ultimate reliance on state
law. Similarly, a state court announcing
a new legal rule arguably derived from
both federal and state law can
definitively render state law an adequate
and independent ground for its decision
by a simple declaration to that effect."
Ohio v. Robinette, [***33] 519 U.S. 33,



44, 136 L. Ed. 2d 347, 357, 117 S. Ct.
417, 423 (1996) (Ginsburg, .,
concurring in the judgment).

In failing to declare explicitly that the Illinois
Constitution constitutes an independent ground for its
decision, the court's opinion places the rights of Illinois
citizens in the hands of the federal judiciary. If an
independent state law basis is not clearly apparent from
a state court's opinion, the United States Supreme Court
will treat the decision as if based solely on federal law.
Long, 463 U.S. at 1040-41, 77 L. Ed. 2d at 1214, 103 S.
Ct. at 3476. The Supreme Court is therefore free to
reverse this court's judgment if it disagrees with our
view of the protections which should be afforded to
criminal defendants, in this as well as in other cases.
See, e.g., People v. Wardlow, 183 Ill. 2d 306, 310-11,
233 1ll. Dec. 634, 701 N.E.2d 484 (1998) (citing [*524]
both federal and state constitutions in holding that flight
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alone is insufficient to justify an investigatory stop),
cert. granted, No. 98-1036 (U.S. May 3, 1999).

The responsible approach in this and other similar
cases is to preclude federal review of the issue in
question by clearly basing [***34] our holding on the
Illinois Constitution. If this court truly believes that the
right announced today is an essential component of the
protection against unreasonable searches and seizures,
we should take the simple steps necessary to prevent its
possible curtailment by the United States Supreme
Court. By failing to be specific, this court has neglected
an important "opportunity to develop state
jurisprudence unimpeded by federal interference."
Long, 463 U.S. at 1041, 77 L. Ed. 2d at 1214, 103 S. Ct.
at 3476.

For these reasons, I concur only in the court's
judgment.
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OPINION: [**1081] [*426]

JUSTICE THOMAS delivered the opinion of the
court:

The defendant, Brian K. Sorenson, was charged
with [*427] one count of unlawful possession of a
controlled substance (720 ILCS 570/402(c) (West
1996)), after police discovered cocaine in one of his
unlaced hiking boots during a pat-down search
following a traffic stop. The circuit court of Sangamon
County denied the defendant's motion to suppress the
evidence seized from the boot, finding that the search
was valid because, under the totality of the
circumstances, the officer had a reasonable belief that
the search was necessary to protect himself from harm.
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Following a stipulated bench trial, the defendant was
convicted of the charged offense and sentenced to two
years of probation. The defendant appealed to the
appellate court, and the appellate court affirmed the
circuit court's denial of the motion to suppress, along
with the defendant's conviction and sentence. [*¥%2]
No. 4-98-0684 (unpublished order under Supreme
Court Rule 23). For the reasons that follow, we affirm
the judgment of the appellate court.

BACKGROUND

At the suppression hearing, Springfield police
officer Jim Cordery testified that on the evening of
September 16, 1997, around 9:10 p.m., he was
conducting a surveillance from his police vehicle of a
"known drug house" located at 1524 E. Moffat Street,
in Springfield, Illinois. Cordery explained that he lived
in the area and that he had been told by numerous
neighbors and other sources that the occupants of the
house were dealing drugs at the location. He also had
been informed that there was an extremely high amount
of foot, bicycle and car traffic coming to the house,
which involved the visitors staying for two or three
minutes and then leaving. Cordery noted that the police
had previously arrested the occupants of the house for
dealing narcotics.

Officer Cordery stated that while he was parked
outside the house, a vehicle pulled up with three
persons inside. The defendant, a white male with red
hair, was [*428] the sole backseat passenger. Cordery
watched the defendant exit the vehicle and go inside the
house. The defendant remained inside [***3] the house
for about three or four minutes before returning to the
same vehicle. Cordery suspected that a drug transaction
had taken place in the house so he decided to follow the
vehicle when it pulled away. After the driver failed to
signal his intention to turn left at an intersection, the



officer stopped the car. When asked if he felt
particularly threatened at the time he made the traffic
stop, Cordery responded affirmatively, stating, "I did
feel uneasy, yes sir." He noted that his concern arose
out of the location of the stop, that it was a dark road,
that there were three persons in the vehicle, and that in
his experience, persons involved in drugs are known to
carry weapons. Cordery acknowledged that the
occupants of the vehicle had not made any menacing or
threatening gestures toward him, but he further stated,
"[a]nytime you are on a dark road with three people in a
vehicle *** there is a threat to my safety[;] [o]fficers
die all the time from situations like that."

Officer Cordery further testified that after he
approached the vehicle, the driver [**1082] produced
his driver's license and proof of insurance. Cordery then
asked him if he had "any weapons, drugs, needles." At
that point, [**%*4] the driver consented to a pat-down
search, which did not reveal any weapons or
contraband.

Cordery stated that following the pat-down of the
driver, he turned his attention toward the defendant
because the defendant was on his side of the vehicle
and therefore would be the "quickest threat" to the
officer. Cordery asked the defendant if he had any
weapons, drugs, needles or anything on him that could
hurt the officer. The defendant responded that he did
not. According to Cordery, the defendant then gave his
permission to be searched. The defendant stepped out of
the vehicle and placed his hands on the trunk of the car.
Cordery [*429] then conducted a frisk of the
defendant. During the course of the frisk, Cordery
asked the defendant to remove his boots and kick them
to the side. Cordery noted that he asked the defendant to
remove his boots because they were unlaced. The
officer added that, in his experience, any time boot
laces are untied there is a very strong possibility that a
weapon may be located inside and that it allows quick
access. He further noted that knives, razors and small
caliber handguns fit in boots. After the defendant
removed his boots, Cordery observed a white, rock-like
[***5] substance in one of the boots. The officer
recognized the substance as possibly being cocaine, and
it subsequently tested positive for the presence of
cocaine.

The defendant was the only other witness to testify
at the suppression hearing. The defendant testified that
on the evening in question, he went inside the house
located at 1524 East Moffat Street for about 5 or 10
minutes. When he left the house, he got into a vehicle
with two of his friends. He stated that he thought the
officer pulled the vehicle over because the driver had
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activated his signal late into the turn. The officer pulled
the vehicle over about one block from the house the
defendant had left. When the officer finished searching
the driver, he told the driver to sit back down in the car.
According to the defendant, the officer then told the
defendant to "step out of the vehicle" and put his hands
on the trunk. The defendant complied with the officer's
instructions. The officer then conducted a pat-down
search of the defendant. When the officer finished the
pat-down, he noticed that the defendant's boots were
unlaced. The officer then asked the defendant to remove
his boots. The defendant described his boots as [**%6]
steel-toed hiking boots that came above his ankles.

At the conclusion of the hearing, the trial court
denied the defendant's motion to suppress. It found that
[*430] the State had failed to meet its burden of proof
as to whether the defendant consented to the search, but
it further found that the search of the defendant was
valid under the standards enunciated in Terry v. Ohio,
392 U.S. 1, 20 L. Ed. 2d 889, 88 S. Ct. 1868 (1968). In
its written order denying the defendant's motion to
reconsider, the trial court noted the following objective
circumstances surrounding the stop, in concluding that
Officer Cordery possessed a reasonable belief that the
search was necessary to protect himself from harm:

"[T]he officer testified that he
observed the defendant exit a known
drug house, that he stopped the vehicle
on a dark street, that [the defendant] was
in closest proximity to the officer after
the driver exited the vehicle, that he is
trained to suspect that drug purchasers
are armed with greater frequency than
the norm, that his training instructs him
that weapons are often carried in boots
and that the fact that the boots were
[**1083] unlaced induced him to search
those boots for [***7] weapons."

The cause subsequently proceeded to a stipulated
bench trial. The defendant agreed to the stipulation
presented by the prosecutor, with one notable
exception. In that regard, defense counsel told the trial
court that the defendant had "previously testified that
consent was not volunteered, and that is the issue that
will be appealed, along with some other issues along
with the search." The trial court accepted the stipulation
and found the defendant guilty of unlawful possession
of a controlled substance.

The appellate court affirmed the defendant's
conviction and the trial court's denial of the defendant's
motion to suppress. We granted the defendant leave to
appeal. 177 I1l. 2d R. 315.



ANALYSIS

The defendant challenges the propriety of the trial
court's denial of his motion to suppress. [HNI1]
Traditionally, this court has stated that when a trial
court's ruling on a [*431] motion to suppress evidence
involves factual determinations and credibility
assessments, the ultimate ruling will not be disturbed on
appeal unless it is manifestly erroneous. See People v.
Buss, 187 1ll. 2d 144, 204, 240 Ill. Dec. 520, 718
N.E.2d 1 (1999); People v. Gonzalez, 184 Ill. 2d 402,
411-12, 235 1ll. Dec. 26, 704 N.E.2d 375 (1998). [***8]
This deferential standard of review is grounded in the
reality that the trial court is in a superior position to
determine and weigh the credibility of witnesses,
observe the witnesses' demeanor, and resolve conflicts
in the witnesses' testimony. Gonzalez, 184 Ill. 2d at
412. Most recently, however, this court has applied the
de novo standard of review to the ultimate ruling on a
motion to suppress, relying on the Supreme Court's
decision in Ornelas v. United States, 517 U.S. 690, 134
L. Ed 2d 911, 116 S. Ct. 1657 (1996). See In re G.O.,
191 1. 2d 37, 46-50, 245 Ill. Dec. 269, 727 N.E.2d
1003 (2000). In Ornelas, the [HN2] Court held that
when an appellate court reviews a ruling on a motion to
suppress involving a question of probable cause or
reasonable suspicion, the reviewing court should review
de novo the ultimate finding with respect to probable
cause or reasonable suspicion. Ornelas, 517 U.S. at
699, 134 L. Ed. 2d at 920, 116 S. Ct. at 1663. The Court
cautioned, however, that findings of historical fact
should be reviewed only for clear error and that
reviewing courts must give due weight [**%9] to
inferences drawn from those facts by the fact finder.
Ornelas, 517 U.S. at 699, 134 L. Ed. 2d at 920, 116 S.
Ct. at 1663; In re G.O., 191 Ill. 2d at 47-48.
Accordingly, we [HN3] will accord great deference to
the trial court's factual findings, and we will reverse
those findings only if they are against the manifest
weight of the evidence; however, we will review de
novo the ultimate question of the defendant's legal
challenge to the denial of his motion to suppress. In re
G.0., 191 1ll. 2d at 50.

The defendant argues that Officer Cordery lacked a
reasonable belief that the defendant posed a danger
necessary to justify a pat down search under Terry. The
defendant [*432] further argues that the officer
exceeded the bounds of a valid Terry frisk for weapons
when he directed the defendant to remove his boots.

[HN4] The fourth amendment to the United States
Constitution guarantees the "right of the people to be
secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures." U.S.
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Const., amend. IV. [HN5] Reasonableness under the
fourth amendment generally requires a warrant
supported by probable cause. [*¥*10] People v.
Flowers, 179 Ill. 2d 257, 262, [**1084] 227 Ill. Dec.
933, 688 N.E.2d 626 (1997). [HN6] One exception to
the warrant requirement was recognized by the
Supreme Court in Terry v. Ohio, 392 U.S. 1, 20 L. Ed.
2d 889, 88 S. Ct. 1868 (1968), which held that " 'where
a police officer observes unusual conduct which leads
him reasonably to conclude in light of his experience
that criminal activity may be afoot ...," the officer may
briefly stop the suspicious person and make 'reasonable
inquiries' aimed at confirming or dispelling his
suspicions." Minnesota v. Dickerson, 508 U.S. 366,
372-73, 124 L. Ed. 2d 334, 344, 113 S. Ct. 2130, 2135
(1993), quoting Terry, 392 U.S. at 30, 20 L. Ed. 2d at
911, 88 S. Ct. at 1884. Terry further held that when an
officer is justified in believing that the individual whose
suspicious behavior he is investigating at close range is
armed and presently dangerous to the officer or others,
the officer may conduct a pat-down search to determine
whether the person is in fact carrying a weapon.
Minnesota v. Dickerson, 508 U.S. at 373, 124 L. Ed. 2d
at 344, 113 S. Ct. at 2136; [***11] Terry, 392 U.S. at
24, 20 L. Ed. 2d at 908, 88 S. Ct. at 1881. [HN7] The
sole justification for the search allowed by the Terry
exception is the protection of the police officer and
others in the vicinity, not to gather evidence. Flowers,
179 1ll. 2d at 263. If the protective search goes beyond
what is necessary to determine if a suspect is armed, it
is no longer valid under Terry and its fruits will be
suppressed. Minnesota v. Dickerson, 508 U.S. at 373,
124 L. Ed. 2d at 344, 113 S. Ct. at 2136.

[*433] [HNS8] The officer need not be absolutely
certain that the individual is armed; the issue is whether
a reasonably prudent man in the circumstances would
be warranted in the belief that his safety or that of
others was in danger. Terry, 392 U.S. at 27, 20 L. Ed.
2d at 909, 88 S. Ct. at 1883. In determining whether the
officer acted reasonably in such circumstances, due
weight must be given to the specific reasonable
inferences which he is entitled to draw from the facts in
light of his experience. Terry, 392 U.S. at 27, 20 L. Ed.
2d at 909, 88 S. Ct. at 1883. The Terry principles have
now been [¥**12] codified in our Code of Criminal
Procedure of 1963. See 725 ILCS 5/107-14, 108-1.01
(West 1996).

The defendant does not challenge the stop in this
case. The stop of the vehicle in which the defendant
was a passenger was justified based on Officer
Cordery's observation of a traffic violation. See
Gonzalez, 184 1ll. 2d at 413. Furthermore, [HN9] it is
well established that following a lawful traffic stop,



police may, as a matter of course, order the driver and
any passengers out of the vehicle pending completion
of the stop without violating the protections of the
fourth amendment. Gonzalez, 184 Ill. 2d at 413-14.
The question of whether the investigatory stop was
valid, however, is a separate question from whether the
search for weapons was valid. Flowers, 179 Ill. 2d at
263. The fact that an officer has reason to stop a person
does not automatically justify the further intrusion of a
search for weapons. Flowers, 179 Ill. 2d at 263. The
officer may subject the person to a limited search for
weapons, commonly referred to as a "frisk," only if the
officer reasonably believes that the [*#**13] person is
armed and dangerous. Flowers, 179 Ill. 2d at 262.

Turning to the question of whether the frisk was
valid, we initially note that the defendant claims that he
is not contesting the facts relating to that issue, while at
the same time arguing that the record does not support
[*434] the trial court's finding [**1085] that he left a
known drug house prior to the stop or that he might
have been involved in any illegal activity. The trial
court determined that the defendant had left a known
drug house and implicitly found that the officer had
good reason to suspect that the defendant had been
involved in purchasing illegal drugs. The trial court's
findings were supported by Officer Cordery's testimony
that numerous sources had informed him that the
occupants of the house were dealing drugs from that
location and that they had been arrested on a prior
occasion for dealing narcotics. The defendant's behavior
when he visited the house for three or four minutes
before returning to his vehicle was consistent with a
drug purchase and with similar suspicious activity that
was routinely occurring at the house. The officer
specifically testified that he believed a drug transaction
may [*#**14] have taken place. Given the appropriate
deference to the facts found and the inferences drawn
by the trial court, we find that its factual determinations
were well supported by the record and were not against
the manifest weight of the evidence.

The defendant also maintains that the record
indicates that the officer was not so much concerned
with his safety as he was in searching for illegal drugs.
That notion, however, is belied by the record. Officer
Cordery specifically testified that he turned his attention
toward the defendant during the course of the stop
because the defendant was on his side of the vehicle
and was the "quickest threat" to the officer. The
remainder of the officer's testimony indicates that he
clearly was primarily concerned with the possibility that
the defendant possessed a weapon. The fact that the
officer may have also believed that the defendant
possessed illegal drugs did not negate the officer's
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concern for his safety. Here, the trial court's findings
indicated that Officer Cordery conducted the search for
the discovery of weapons, and [*435] we note that that
finding was not against the manifest weight of the
evidence.

Relying on this courts decisions in  [*¥*15]
People v. Flowers, 179 1ll. 2d 257, 227 1ll. Dec. 933,
688 N.E.2d 626 (1997), and People v. Galvin, 127 IIL.
2d 153, 129 1ll. Dec. 72, 535 N.E.2d 837 (1989), the
defendant argues that Officer Cordery improperly based
his decision to search the defendant not on any specific
concerns for his safety but rather on a series of general
suppositions which were tantamount to a policy or
procedure of searching every person during a routine
traffic stop. The defendant further argues that there is
not a sufficient nexus between illegal drug activity and
a reasonable belief that a suspect is armed and
dangerous.

In Flowers, police received a report at 1:22 a.m.
from an anonymous caller that a black male wearing a
white T-shirt was riding a bicycle in a certain location
where the caller heard what sounded like glass
breaking. Flowers, 179 Ill. 2d at 260. Three police
officers responded to the report. Flowers, 179 Ill. 2d at
260. They investigated and found no evidence that a
possible crime had been committed or attempted. One
of the officers then saw the defendant, who matched the
description given by the caller. [***16] Flowers, 179
Ill. 2d at 260. The officer stopped the defendant, and
was joined by another officer. The first officer then
conducted a pat-down search of the suspect and
discovered a small amount of cocaine. Flowers, 179 IIl.
2d at 260-61. At the suppression hearing, the officer
who conducted the pat-down expressly testified that he
had no reason to believe that the defendant had a
weapon, [*%*1086] but that he frisked the defendant
simply because it was his routine practice to frisk
persons stopped for investigatory questioning. Flowers,
179 1ll. 2d at 264-66.

This court upheld the trial court's suppression of
evidence in Flowers, finding that its ruling was not
manifestly erroneous. Flowers, 179 Ill. 2d at 270. In so
doing, this court relied on the fact that the officer
candidly [*436] admitted that he had no reasonable
belief that the defendant was armed. Flowers, 179 IIL.
2d at 264-65. The court found that [HN10] while the
officer's subjective belief was not dispositive of the
validity of the frisk, it was probative. Flowers, 179 Il
2d at 264-65. The court found [HNI11] it most
problematic [***17] that the officer frisked the
defendant simply because of a routine practice and not
because of any particular suspicion that the defendant



was armed. Flowers, 179 Ill. 2d at 266. Finally, the
court in Flowers relied upon Galvin, which declined to
adopt a legal presumption that every possible burglary
suspect is armed and dangerous, so as to justify a search
for weapons under the Terry exception. Flowers, 179
1ll. 2d at 269-70. Flowers noted that the Galvin court
emphasized that [HN12] the reasonableness of the
search must be judged by all the particular facts and
circumstances surrounding it. Flowers, 179 Ill. 2d at
270, citing Galvin, 127 1ll. 2d at 173.

In Galvin, the police followed a burglary suspect
for two or three miles out of an area where a number of
recent burglaries had taken place, and effectuated a stop
of the defendant's vehicle and a frisk of his person.
Galvin, 127 1ll. 2d at 160. A total of three squad cars
and five police officers were present at the scene of the
stop. Galvin, 127 Ill. 2d at 160-61. Three of the officers
had [***18] their guns drawn. Galvin, 127 Ill. 2d at
168. The officer who conducted the frisk testified that
he did not believe that the defendant was armed and
dangerous. Galvin, 127 1ll. 2d at 166. The trial court
granted the defendant's motion to suppress the evidence
seized as a result of the frisk. Galvin, 127 Ill. 2d at 166.

This court upheld the suppression of evidence in
Galvin, concluding that the trial court's ruling that the
frisk was invalid was not against the manifest weight of
the evidence. Galvin, 127 Ill. 2d at 174. The court
relied on all the circumstances surrounding the frisk to
support its holding, noting in particular that multiple
armed officers [*437] were present at the scene of the
frisk, the stop was far removed from the location where
the defendant's activities gave rise to the police officers'
suspicions, and the officer who conducted the frisk did
not believe that the defendant was armed. Galvin, 127
Ill. 2d at 164-74.

We believe that a comparison of the Flowers and
Galvin cases with the present case supports the notion
that the frisk was proper here. Flowers [*¥%19] and
Galvin are distinguishable from the present case on
several key points. By the time of the frisk in Flowers,
the officers had already investigated the report of a
possible crime and had determined that no crime had
occurred, whereas the present defendant was still
suspected of purchasing drugs when the officer stopped
the vehicle he was riding in to investigate a traffic
violation. More importantly, however, Officer
[**1087] Cordery, unlike the officers in Flowers and
Galvin, did not testify that he did not believe the
defendant was armed. Instead, the officer testified that
he felt particularly threatened at the time he made the
traffic stop. The officer noted that his concern for his
safety arose out of the location of the stop-that it was a
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dark road, that he was alone facing three persons in a
vehicle who had come from a known drug house, and
that, in his experience, persons involved with illegal
drugs are known to carry weapons. In contrast, in both
Flowers and Galvin, multiple officers were present at
the time of the frisks, and, therefore, the officers did not
have the same concern for their safety as did Officer
Cordery, who was alone on a dark [***20] road.
[HN13] The possible sources of harm to officers is
increased by the presence of passengers, and this is
particularly true where an officer is alone in conducting
a traffic stop. See Gonzalez, 184 1ll. 2d at 416, 420.

Additionally, the record did not show that Officer
Cordery had a routine policy of frisking persons
stopped for investigatory questioning, as did the officer
in Flowers. Instead, the evidence showed that the
officer feared [*438] for his safety in this case based
on the combination of all the factors that confronted
him at the time of the stop. We find no merit to the
defendant's contention that the officer's reliance on the
cited factors for the search amounted to a policy of
searching every person pursuant to a routine traffic
stop.

The defendant relies on People v. Wright, 183 IIl.
2d 16, 231 1ll. Dec. 908, 697 N.E.2d 693 (1998), for his
contention that we should reject any nexus between
illegal drug activity and a reasonable belief that a
suspect is armed and dangerous. The defendant's
reliance on Wright, however, is misplaced. Wright
involved the standard necessary to enter someone's
home unannounced, and we do not [***21] find it
applicable to the propriety of a Terry frisk in
conjunction with a traffic stop. Instead, we note that it
has been held that [HN14] when a police officer
possesses a reasonable articulable suspicion that
automobile occupants were dealing drugs just prior to
the stop, the officer's belief that the suspects were
armed and dangerous was reasonable because weapons
and violence frequently are associated with drug
transactions. United States v. Brown, 913 F.2d 570,
572 (8th Cir. 1990).

Ybarra v. Illinois, 444 U.S. 85, 62 L. Ed. 2d 238,
100 S. Ct. 338 (1979), also relied upon by the
defendant, is distinguishable. In Ybarra, police officers
had a search warrant authorizing them to search a
tavern and the person of the bartender. Ybarra, 444
U.S. at 88, 62 L. Ed. 2d at 243, 100 S. Ct. at 340. One
of the officers, however, proceeded beyond the scope of
the warrant and conducted a pat-down search of all the
patrons at the bar. Ybarra, 444 U.S. at 88, 62 L. Ed. 2d
at 244, 100 S. Ct. at 341. The pat-down searches
revealed that one of the patrons had a packet of illegal



narcotics in his pants pocket. Ybarra, 444 U.S. at 89,
62 L. Ed. 2d at 244, 100 S. Ct. at 341. [¥**%22] The
Supreme Court held that the frisk of the patron was
invalid under Terry because there was no "reasonable
belief [*439] or suspicion directed at the person to be
frisked," even though that person happened to be on the
premises of the tavern. Ybarra, 444 U.S. at 94, 62 L.
Ed. 2d at 247, 100 S. Ct. at 343.

Ybarra does not control the present case because
here Officer Cordery's suspicions were specifically
directed at the defendant. Moreover, the officer was
alone on a dark roadside, conducting a wvalid
investigative stop involving a vehicle with several
occupants. Thus, Ybarra is not factually similar to the
present case. [**1088]

We point out that [HN15] Officer Cordery did not
need to be absolutely certain that the defendant was
armed in order to conduct a frisk under the Terry
exception. Rather, the question is whether a reasonably
prudent man in the circumstances would be warranted
in the belief that his safety was in danger. Under the
totality of the circumstances presented here, we find
that Officer Cordery was warranted in his belief that his
safety was in danger. Accordingly, we find that the frisk
of the defendant was proper in this case.

We next must [*¥**%23] address the defendant's
argument that Officer Cordery exceeded the bounds of
a permissible Terry frisk for weapons when he directed
the defendant to remove his hiking boots. The
defendant maintains that the limited exception for a
frisk for weapons permits a pat-down only of a person's
outer clothing, citing Terry, 392 U.S. at 30-31, 20 L.
Ed. 2d at 911, 88 S. Ct. at 1884-85, and Sibron v. New
York, 392 U.S. 40, 65, 20 L. Ed. 2d 917, 936, 88 S. Ct.
1889, 1904 (1968,).

The defendant is mistaken in his assertion that the
scope of a Terry search is always limited to a pat-down
of a person's outer clothing. See 4 W. LaFave, Search &
Seizure § 9.5(b), at 270-76 (3d ed. 1996). The Terry
Court noted that [HN16] a weapons search must, like
any other search, "be strictly circumscribed by the
exigencies which justify its initiation." Terry, 392 U.S.
at 26, 20 L. Ed. 2d at 908, [*440] 88 S. Ct. at 1882.
The Court in Terry, however, refrained from
articulating the specific limitations that might be
imposed in all cases, and instead stated that "limitations
will have to be developed in the concrete factual
circumstances of individual [**%24] cases." Terry, 392
U.S. at 29, 20 L. Ed. 2d at 910, 88 S. Ct. at 1884, citing
Sibron v. New York, 392 U.S. 40, 20 L. Ed. 2d 917, 88
S. Ct. 1889 (1968). The Terry Court further noted that
[HN17] the scope of the search must be confined to "an
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intrusion reasonably designed to discover guns, knives,
clubs, or other hidden instruments for the assault of the
police officer." Terry, 392 U.S. at 29, 20 L. Ed. 2d at
911, 88 S. Ct. at 1884.

Four years after its ruling in Terry, the United
States Supreme Court in Adams v. Williams, 407 U.S.
143, 32 L. Ed. 2d 612, 92 S. Ct 1921 (1972),
considered the validity of a Terry search that did
involve a pat-down of outer clothing. There, the Court
held that police may reach into an automobile and
remove a weapon that is fully concealed in a suspect's
waistband without first conducting a pat-down, where
the police knew of the weapon based solely on an
informant's tip, and the suspect rolled down his window
instead of complying with the officer's request to step
out of the car. Adams, 407 U.S. at 147-48, 32 L. Ed. 2d
at 618, 92 S. Ct. at 1924. [*¥*%25]

In Michigan v. Long, 463 U.S. 1032, 77 L. Ed. 2d
1201, 103 S. Ct. 3469 (1983), the United States
Supreme Court again upheld a Terry search that went
beyond a pat-down of outer clothing. The Long Court
held that in the context of a stop of an automobile,
where police have a reasonable suspicion based on
specific and articulable facts to believe that a vehicle
occupant may be armed and dangerous, they may
conduct a protective search for weapons, not only of the
suspect's person, but also of the passenger compartment
of the automobile. Long, 463 U.S. at 1048-49, 77 L.
Ed. 2d at 1219-20, 103 S. Ct. at 3480-81. In so holding,
the Court noted that [HN18] the Terry [*441]
preventive search for weapons should not be read as
being restricted to the person of the detained suspect.
Long, 463 U.S. at 1047, 77 L. Ed. 2d at 1218, 103 S. Ct.
at 3480. The Court found this to be particularly true in
the context of roadside encounters involving suspects in
vehicles because such encounters are especially
[**1089] fraught with danger. Long, 463 U.S. at 1047-
48, 77 L. Ed. 2d at 1218-19, 103 S. Ct. at 3480. A Terry
suspect could [**%26] break away from the officer and
retrieve a weapon in the vehicle or may be permitted to
reenter the vehicle before the Terry investigation is over
and gain access to weapons. Long, 463 U.S. at 1051-52,
77 L. Ed. 2d at 1221, 103 S. Ct. at 3482.

[HN19] In evaluating the validity of an officer's
protective conduct under Terry, the touchstone of the
analysis is the reasonableness under the circumstances
of the particular governmental invasion of a citizen's
personal security. Long, 463 U.S. at 1051, 77 L. Ed. 2d
at 1221, 103 S. Ct. at 3481-82. Under the circumstances
of the present case, we find that Officer Cordery did not
act unreasonably in directing the defendant to remove
his unlaced boots to determine if they contained a



weapon. Given the officer's testimony that unlaced
boots pose a strong possibility that a weapon may be
concealed inside and that the location provides quick
access to a weapon, we conclude that the officer acted
reasonably in having the defendant remove the boots
before completing the investigative stop and allowing
the defendant to return to the vehicle.

The defendant argues that removal of his boots was
not the least [***27] intrusive means available and that
the officer should have pulled up the defendant's pant
leg and patted down the top of his boot. We disagree.
The defendant's boots were described as "steel toed"
hiking boots. Thus, a pat-down of the boots may not
have revealed a concealed weapon and would not lessen
an officer's [*442] concern for his safety. Additionally,
the defendant acknowledged that the encounter
occurred along a dark roadside. Simply pulling up the
pant leg, therefore, may not have eased the officer's
fears, even assuming the uncertain proposition that a
weapon would have had to be located high enough in
the boot to be visible upon inspection in proper lighting.
Under the circumstances, we find that the scope of the
search was sufficiently confined to "an intrusion
reasonably designed to discover guns, knives, *** or
other hidden instruments for the assault of the police
officer" (Terry, 392 U.S. at 29, 20 L. Ed. 2d at 911, 88
S. Ct. at 1884) and therefore was proper.

We note that [HN20] most of the other state courts
which have addressed the issue have found that a search
involving the removal of a shoe or looking into a boot is
within the permissible scope of Terry [¥%%28] if the
officer conducted the search with the intent of finding a
weapon. See In re Andre W., 256 Neb. 362, 367, 590
N.W.2d 827, 831 (1999), citing C.G. v. State, 689 So. 2d
1246 (Fla. App. 1997) (police had reasonable
articulable suspicion to order suspect to remove his
shoes); Stone v. State, 671 N.E.2d 499 (Ind. App. 1996)
(upheld removal of high-top tennis shoes); Hodges v.
State, 678 So. 2d 1049 (Ala. 1996) (held that officer
was "completely justified" in pulling up suspect's pant
leg to determine if he had a weapon hidden inside hard
leather boot because weapons can be easily hidden
there and a pat-down would not have lessened officer's
safety concerns). But see State v. Valle, 196 Ariz. 324,
328, 996 P.2d 125, 128 (2000) (search of shoe held
invalid where police had no justifiable belief that
defendant was armed; rather police acknowledged that
pat-down was pursuant to department policy to pat-
down motorists "once we get people out of the
vehicles"); State v. Mitchell, 87 Ohio App. 3d 484, 622
N.E.2d 680 (1993) (search of shoes invalid where
officer testified that [**%29] he asked defendant to
remove his shoes not as part of a search for [*443]
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weapons, but as part of search for evidence); Thompson
v. State, 551 So. 2d 1248 (Fla. App. 1989) (search of
shoes improper where officer admitted he was
[**1090] not looking for a weapon in defendant's shoe
and none of the circumstances lead officer to believe
that the defendant was armed); Commonwealth v.
Borges, 395 Mass. 788, 482 N.E.2d 314 (1985) (search
was beyond the scope of Terry where there was no
evidence that officers feared for their safety in asking
defendant to remove his shoes).

For example, in Andre W., police as part of Terry
pat-down search ordered a drug suspect who was
encountered in a "crack house" to remove his high-top
tennis shoes in order to conduct a search for weapons.
Andre W., 256 Neb. at 364, 590 N.W.2d at 8§29. While
patting down the suspect's socks, the officer felt an
object inside, which, based on his experience, he
immediately recognized as crack cocaine. Andre W.,
256 Neb. at 364, 590 N.W.2d at 829. The officer
testified that people encountered in such circumstances
frequently hide weapons in their [¥*%*30] shoes and
socks. Andre W., 256 Neb. at 364, 590 N.W.2d at 829.
[HN21] The supreme court of Nebraska concluded that
the officer had a reasonable and articulable suspicion
that the suspect might have a concealed weapon in his
shoe or sock and that removal of the suspects shoes and
pat-down of his socks '"constituted a reasonable,
nonintrusive search for weapons which did not violate
[the defendant's] rights under the Fourth Amendment."
Andre W., 256 Neb. at 369, 590 N.W.2d at 832.

Similarly, in Stone, police investigating a possible
drug transaction conducted a pat-down search of the
defendant, which included the removal of his high-top
tennis shoes. Stone, 671 N.E.2d at 500-01. Inside the
shoes, police discovered marijuana. Stone, 671 N.E.2d
at 500-01. In holding that the search was proper under
Terry, the Indiana appellate court noted that the officer
checked the shoes for safety purposes and had reason to
be [*444] concerned for his safety. Stone, 671 N.E.2d
at 503. The Stone [HN22] court concluded that "it is not
unreasonable for a reasonable and prudent person to
suspect a weapon could [¥#*31] be hidden in an untied
high top athletic shoe. Requesting removal of the shoe
is not overly intrusive given a situation where the
officer sincerely fears a hidden weapon might be
concealed." Stone, 671 N.E.2d at 503.

In the present case, Officer Cordery asked the
defendant to remove his shoes out of a legitimate
concern for his safety. Thus, the present case is similar
to Andre W. and Stone, and we find those cases to be
further support for our conclusion that the removal of
the defendant's shoes did not exceed the scope of a



valid Terry search for weapons.
CONCLUSION

For the foregoing reasons, we hold that the trial
court properly denied the defendant's motion to
suppress. Accordingly, we affirm the judgment of the
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appellate court.
Affirmed.

JUSTICE GARMAN took no part
consideration or decision of this case.
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OPINION:

[*%1026] [*9] JUSTICE FITZGERALD
delivered the opinion of the court:

Following a bench trial in the circuit court of Cook
County, defendant Bernard Bunch was convicted of
possession of a controlled substance and sentenced to a
four-year term of imprisonment. The appellate court
determined that the trial court erred in denying
defendant's motion to quash arrest and suppress
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evidence and reversed defendant's conviction. 327 Il
App. 3d 979, 764 N.E.2d 1189, 262 Ill. Dec. 72. We
allowed the State's petition for leave to appeal (see 177
Il. 2d R. 315) and now affirm.

BACKGROUND

Defendant's motion to quash arrest and suppress
evidence proceeded simultaneously with his trial.
Officer Lukensmeyer testified that at 1:10 a.m. on
February 1, 2000, he was working alone in a marked
police vehicle in the area of 35th Street and Wentworth
Avenue in Chicago. He observed a 1990 Pontiac, which
was proceeding westbound on 35th Street, slow down
and come to a brief stop. Lukensmeyer [**%2] did not
see the car's brake lights activate. As the Pontiac
continued on its way, Lukensmeyer shined his MARS
lights, his take-down lights, and his bright headlights
onto the rear of the car. Lukensmeyer testified that he
saw the driver lean forward twice toward the dashboard
before the driver pulled the vehicle over and stopped.
One other person was in the car, defendant, who was in
the front passenger seat. Lukensmeyer approached the
vehicle on the driver's side and commanded to both,
"Don't move." Lukensmeyer then asked the driver for
his license. [*%*1027] When the driver could not
provide a license, Lukensmeyer asked him to step out
of the vehicle and placed him under arrest. He
handcuffed the driver and walked him to the rear of the
car.

According to Lukensmeyer, he then walked around
to the passenger side and asked defendant to exit the car
[*10] and step to the rear of the vehicle, where the
driver was standing. Lukensmeyer testified that he
asked defendant out of the car so that he could take
charge of the vehicle, ie., because the driver was
arrested Lukensmeyer was going to have the car
transported to the station where it would be towed to an



impound lot. At some point during the [***3] traffic
stop, Lukensmeyer learned that the driver was the
owner of the vehicle, but he could not recall whether
this occurred before or after he asked defendant to exit
the car.

Lukensmeyer testified further that after defendant
exited the vehicle, he asked him, "What's your name?
Where you [sic] coming from?" When questioned as to
why he asked defendant his name, Lukensmeyer
responded, "I'm a policeman[.] I want[ed] to know who
he was and I was curious to find out exactly who he
was. That's all."

Defendant provided his name and additionally
asked Lukensmeyer why the driver was being arrested.
Lukensmeyer answered defendant's question. During
this conversation, in which the two men were about one
foot apart, Lukensmeyer twice shined his flashlight in
defendant's face. Lukensmeyer explained that when he
is working nights, he shines his flashlight in everyone's
face because there is a "[s]trong possibility they may
have something in their mouths." Lukensmeyer denied
that he questioned defendant merely to see if there was
anything in defendant's mouth. Both times
Lukensmeyer shined his flashlight in defendant's face,
he observed a small, clear plastic item, containing
something [***4] white, in defendant's mouth. Based
on 35 years of experience as a police officer and his
participation in more than 2,000 narcotics arrests,
Lukensmeyer believed that the white substance was
either heroin or cocaine. Lukensmeyer informed
defendant he was under arrest, and ordered him to spit
the object out of his mouth, which he did. [*11]
Lukensmeyer recovered one plastic bag containing a
white powder. Lukensmeyer handcuffed defendant and
called for assistance. During his search of the Pontiac,
Lukensmeyer recovered two similar plastic bags, also
containing what he believed to be heroin, from a space
in the dashboard. At this point, according to
Lukensmeyer, defendant made an unsolicited statement
that "[a]ll the heroin you found is mine." Lukensmeyer
later tested the brakes on defendant's vehicle, which
were working properly. The parties stipulated to the
chain of custody and that the white powder tested
positive for the presence of heroin.

In connection with his motion to quash arrest and
suppress evidence, defendant argued that the officer did
not have probable cause to ask him to exit the vehicle,
to step to the rear of the car, or to interrogate him. The
State maintained that moving [***5] defendant to the
rear of the vehicle was minimally intrusive and that no
interrogation took place. Rather, defendant engaged the
officer in conversation.
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The trial court denied defendant's motion. In its
oral ruling, the trial court indicated that it found the
officer's testimony straightforward and credible. The
trial court concluded that there was nothing
impermissible in asking defendant his name and that
moving defendant to the rear of the car had no legal
significance. The trial court further noted that the
officer had numerous reasons to have a conversation
with defendant, including explaining [**1028] to him
the reason for the arrest and determining if defendant
could be an alternative driver. According to the trial
court, shining the flashlight in defendant's face merely
allowed the officer to assess defendant at 1 o'clock in
the morning. Finally, the trial court found that the
officer had probable cause to arrest defendant, based on
his observation of the object in defendant's mouth.

Following the trial court's denial of defendant's
motion, [*12] the bench trial continued with
defendant's testimony. Defendant offered a different
version of the vehicle stop. Defendant testified that
when [*%*%6] the driver of the vehicle, his brother,
asked Officer Lukensmeyer why he stopped them, the
officer replied, "Because I saw two black men in the
car." The officer made no mention of the Pontiac's
brake lights and never examined them. According to
defendant, after arresting and cuffing his brother,
Lukensmeyer placed his brother in the police vehicle.
He then approached defendant and asked him to get out
of the car. Once outside the vehicle, Lukensmeyer told
defendant to turn around and then placed handcuffs on
him, saying that it was for the officer's own safety. As
Lukensmeyer spoke to him, the officer shined a
flashlight in defendant's face. Defendant testified that
he did not have anything in his mouth and that the
officer never asked him to spit out anything. After
placing defendant in the police car, Lukensmeyer
removed a black case from the trunk and returned to the
Pontiac. A short while later, Lukensmeyer returned to
the police car and told defendant and his brother that he
found drugs inside their car. Defendant denied having
narcotics in his possession that day and denied telling
Lukensmeyer that any drugs in the car belonged to him.

The trial court found defendant guilty [***7] of
possession of a controlled substance and subsequently
sentenced him to a four-year term of imprisonment. The
appellate court reversed, concluding that the arrest of
defendant violated the fourth amendment to the United
States Constitution (U.S. Const., amend. IV). 327 IIl.
App. 3d at 983-84. The appellate court stated, in
relevant part:

"[A] police officer has to have some
lawful authority to ask a defendant for



identification ***,

In this case, the officer did more
than ask for identification. He ordered
the defendant out of the car and to the
rear of it because he was 'curious.' The
defendant submitted. We believe the
defendant was detained at that point
[*13] without lawful authority.
Curiosity is not a good reason to detain.
Everything that flowed directly from that
unlawful detention must be suppressed.”
327 1l. App. 3d at 983.

For the reasons discussed below, we affirm the
judgment of the appellate court.

ANALYSIS
I

[HN1] Generally, a trial court's ruling on a motion
to suppress will not be disturbed unless it is manifestly
erroneous. This deferential standard applies when the
disposition of the suppression motion turns on factual
determinations [***8] and credibility assessments.
Where, however, no dispute exists as to the facts or
witness credibility, the trial court's ruling will be
reviewed de novo. People v. Anthony, 198 Ill. 2d 194,
200-01, 260 Ill. Dec. 632, 761 N.E.2d 1188 (2001);
People v. Gonzalez, 184 1ll. 2d 402, 411-12, 235 1L
Dec. 26, 704 N.E.2d 375 (1998). In the present case, the
trial court found Officer Lukensmeyer's testimony
credible. Such finding was not manifestly [**1029]
erroneous. Accordingly, we conduct de novo review
under the officer's version of events. See People v.
Love, 199 Ill. 2d 269, 274-75, 263 Ill. Dec. 808, 769
N.E.2d 10 (2002); Gonzalez, 184 1ll. 2d at 412.

II

Before considering the merits of this appeal, we
briefly review the principles relevant to deciding
whether a vehicle stop comports with fourth amendment
jurisprudence.

[HN2] The temporary detention of individuals--
passengers and drivers alike--during a vehicle stop
constitutes a "seizure" of "persons" within the meaning
of the fourth amendment. People v. Gonzalez, 204 IIl.
2d 220, 225, 273 Ill. Dec. 360, 789 N.E.2d 260 (2003),
citing Whren v. United States, 517 U.S. 806, 809-10,
135 L. Ed. 2d 89, 95, 116 S. Ct. 1769, 1772 (1996).
[**%9] Vehicle stops are, therefore, subject to the
fourth amendment's requirement of reasonableness.
Because a traffic stop is more analogous to a Terry
investigative [*14] stop (see Terry v. Ohio, 392 U.S. 1,
20 L. Ed. 2d 889, 88 S. Ct. 1868 (1968)) than to a
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formal arrest, the reasonableness of a traffic stop is
analyzed under Terry principles. Gonzalez, 204 Ill. 2d
at 226. A Terry analysis involves a dual inquiry: "(1)
'whether the officer's action was justified at its
inception,' and (2) 'whether it was reasonably related in
scope to the circumstances which justified the
interference in the first place.'" Gonzalez, 204 1ll. 2d at
228, quoting Terry, 392 U.S. at 19-20, 20 L. Ed. 2d at
905, 88 S. Ct. at 1879.

In this case, no issue exists concerning the
lawfulness of the initial stop of the vehicle--the first
prong of the Terry analysis. Rather, this appeal
concerns the lawfulness of the officer's conduct
following the initial stop, and thus concerns the second
prong of the Terry analysis. [HN3] Under the second
prong we consider the length of the detention and the
manner in which it was carried out. [***10]
Gonzalez, 204 1ll. 2d at 233. That is, " 'an investigative
detention must be temporary and last no longer than is
necessary to effectuate the purpose of the stop,' " and "
'the investigative methods employed should be the least
intrusive means reasonably available to verify or dispel
the officer's suspicion in a short period of time.' "
Gonzalez, 204 1ll. 2d at 233, quoting Florida v. Royer,
460 U.S. 491, 500, 75 L. Ed. 2d 229, 238, 103 S. Ct.
1319, 1325-26 (1983) (plurality op.). With these
principles in mind, we consider the State's arguments
on appeal.

A

The State first maintains that Officer Lukensmeyer
could lawfully direct defendant to exit the vehicle. See
Maryland v. Wilson, 519 U.S. 408, 415, 137 L. Ed. 2d
41, 48, 117 S. Ct. 882, 886 (1997) (holding that,
consistent with the fourth amendment, "an officer
making a traffic stop may order passengers to get out of
the car pending completion of the stop"); Gonzalez, 184
1ll. 2d at 420 (following Wilson and holding that the
officer's command to [*15] the passenger of a lawfully
stopped vehicle to return to the car was not an
unreasonable seizure); [***11]  People v. Sorenson,
196 11l. 2d 425, 433, 256 1ll. Dec. 836, 752 N.E.2d 1078
(2001) ("it is well established that following a lawful
traffic stop, police may, as a matter of course, order the
driver and any passengers out of the vehicle pending
completion of the stop without violating the protections
of the fourth amendment").

Defendant concedes that Officer Lukensmeyer
could lawfully direct defendant to [¥%*1030] exit the
vehicle so that the officer could take charge of the car
and have it towed. In light of defendant's concession,
there is no reason to consider this point further.



B

The State next argues that the officer's questioning
of defendant, after he exited the vehicle, did not
implicate fourth amendment protections. In analyzing
this issue, we consider our recent decision in People v.
Gonzalez, 204 11l. 2d 220, 273 1ll. Dec. 360, 789 N.E.2d
260 (2003).

In Gonzalez, police stopped a vehicle for not
having a front license plate. While one of the officers
processed the driver, the other officer approached the
passenger, who was not suspected of any criminal
conduct, and requested identification. The passenger
complied, and the ensuing encounter [***12] between
the officer and the passenger resulted in a search of the
passenger's person, revealing a packet of cocaine. The
passenger was arrested and charged. The passenger
later challenged the officer's request for identification,
arguing that it was an unreasonable seizure under our
federal and state constitutions. See U.S. Const., amend.
IV, Ill. Const. 1970, art. I, § 6.

In resolving the passenger's constitutional
challenge, we formulated the following general
framework for [HN4] analyzing whether police

questioning during the course of a traffic stop satisfies
the second prong of the Terry analysis:

[*16] "[W]e must consider, as an
initial matter, whether the question is
related to the initial justification for the
stop. If the question is reasonably related
to the purpose of the stop, no fourth
amendment violation occurs. If the
question is not reasonably related to the
purpose of the stop, we must consider
whether the law enforcement officer had
a reasonable, articulable suspicion that

would justify the question. If the
question is so justified, no fourth
amendment violation occurs. In the

absence of a reasonable connection to
the purpose of the stop or a reasonable,
articulable suspicion, [***13] we must
consider whether, in light of all the
circumstances and common sense, the
question impermissibly prolonged the
detention or changed the fundamental
nature of the stop." Gonzalez, 204 1ll. 2d
at 235.

We concluded in Gonzalez that no fourth
amendment violation occurred. Although the request for
identification was not related to the purpose of the stop
or supported by a reasonable, articulable suspicion of
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criminal conduct, the request did not prolong the
passenger's detention because it was made during the
course of the stop while the driver was being processed.
Further, the facially innocuous question, which the
passenger could decline to answer, did not change the
fundamental nature of the stop. Gonzalez, 204 1ll. 2d at
236.

Applying the Gonzalez framework to the facts in
the present case, we reach a different result. We note
first that the questions the officer put to defendant
("What's your name? Where you [sic] coming from?")
were not related to the purpose of the stop--operating a
vehicle without brake lights. The officer's questions
also were not supported by a reasonable articulable
suspicion of criminal conduct. Prior [**%*14] to being
approached by Officer Lukensmeyer, defendant was
simply a passive occupant of the car. Although the trial
court indicated that the officer had "numerous" reasons
to have a conversation with defendant, including
explaining to him the reason for the arrest and
determining if defendant could be an [*17] alternative
driver, the questions the officer actually posed
[**1031] were not objectively related to either of these
reasons.

Because the questioning of defendant was not
related to the stop and not supported by a reasonable,
articulable suspicion of criminal conduct, we must
consider whether the questioning prolonged defendant's
detention or changed the fundamental nature of the
stop. See Gonzalez, 204 1ll. 2d at 236. Significantly, in
Gonzalez, the officer's request for identification took
place while the driver was being processed and the
purpose of the stop had yet to be completed. Thus, the
officer's request did not prolong the passenger's
detention. In contrast, the questioning of defendant in
the present case occurred after the purpose of the stop
was concluded. That is, the questioning occurred after
the driver had been placed under arrest, the officer had
[***15] already decided to have the car towed, and
defendant was directed to exit the vehicle for that
purpose. Thus, unlike the request put to the passenger in
Gonzalez, the officer's questioning of defendant in the
instant case fails to satisfy the second prong of the
Terry analysis because it prolonged defendant's
detention beyond the completion of the purpose of the
stop.

The State maintains, however, that the initial
detention of defendant, incidental to the stop of the
vehicle, ended when defendant exited the car. What
followed, according to the State, was a consensual
conversation between defendant and the officer. We
disagree. In reaching this conclusion, we are guided by



our decision in People v. Brownlee, 186 Ill. 2d 501, 239
Ill. Dec. 25, 713 N.E.2d 556 (1999).

In Brownlee, police stopped a vehicle for a traffic
violation. Officers Guerrero and Maxey obtained the
identities of the driver and the three passengers. The
officers checked for outstanding warrants, found none,
and decided not to issue any traffic citations. The
officers decided, however, to ask the driver for
permission to search the car. After the driver consented
to the search, [*18] all of [***16] the occupants were
ordered out of the car. The search revealed marijuana
and all four individuals were arrested. One of the
passengers moved to quash arrest and suppress
evidence, arguing that the continued detention and
search of the car were unrelated to the original basis for
the vehicle stop and any consent was the product of the
unlawful detention. The circuit court granted the
motion; the appellate court reversed.  People v.
Brownlee, 293 Ill. App. 3d 315, 227 Ill. Dec. 692, 687
N.E.2d 1174 (1997).

On appeal to this court, the State maintained that
the conclusion of the traffic stop was merely followed
by a consensual conversation between the officer and
the driver that resulted in a voluntary consent to search
the vehicle. In other words, the driver was not seized
when he gave consent to search the vehicle. Brownlee,
186 11l. 2d at 516. We rejected this argument.

We proceeded from the well-established
proposition that [HNS5] a person is seized "'when, by
means of physical force or a show of authority," that
person's 'freedom of movement is restrained."
Brownlee, 186 Ill. 2d at 517, quoting United States v.
Mendenhall, 446 U.S. 544, 553, 64 L. Ed. 2d 497, 509,
100 S. Ct. 1870, 1877 (1980). [***17] [HNG6] In
determining whether the driver was seized at the point
that he gave consent to search the vehicle, we
considered whether "'if, in view of all of the
circumstances surrounding the incident, a reasonable
person would have believed that he was not free to
leave."  Brownlee, 186 Ill. 2d at 517, quoting
Mendenhall, 446 U.S. at 554, 64 L. Ed. 2d at 509, 100
S. Ct.at 1877.

[**1032] The facts in Brownlee, as established
by the officers' testimony, revealed that, after deciding
not to issue any citations, the officers returned to the
vehicle. With Officer Guerrero standing on the driver's
side of the car, and Officer Maxey standing on the
passenger side, Guerrero returned to the driver his
license and insurance card and explained that no
citations would be issued. [*19] Although the traffic
stop at that point had concluded, the officers continued
to flank the vehicle and paused for a couple of minutes,
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saying nothing. Following this pause, Guerrero asked
the driver for permission to search the vehicle. We
determined that, "[g]iven these circumstances, we can
find no fault with the circuit court's conclusion that the
officers' actions constituted a show of authority [***18]
such that a reasonable person would conclude that he or
she was not free to leave." Brownlee, 186 Ill. 2d at 520.
We explained that "[a] reasonable person in this driver's
situation would likely conclude that, if he or she drove
away, then the two officers would soon be in hot
pursuit." Brownlee, 186 Ill. 2d at 520. We noted that
the State made no attempt to show that the officers'
continued detention of the vehicle was in any way
reasonable or objectively justified, or that the officers'
detention was sufficiently limited to satisfy the
conditions of a Terry investigative seizure. Brownlee,
186 Ill. 2d at 521. Accordingly, the illegal detention
tainted the subsequent consent to search. Brownlee,
186 1ll. 2d at 521.

In the present case, Officer Lukensmeyer's
testimony indicates that the purpose of the traffic stop
concluded when the officer decided to have the vehicle
towed and directed defendant to exit the car. The
officer's directions to defendant, however, continued.
The officer directed defendant to move to the rear of the
vehicle, where the driver--who was already under arrest
and handcuffed--was standing. [***19] Then,
positioning himself just a foot from defendant and
shining his flashlight in defendant's face, the officer
asked him, "What's your name? Where you [sic]
coming from?" Given these circumstances, we conclude
that the officer's actions constituted a show of authority
such that a reasonable person would conclude that he or
she was not free to leave.

The State draws our attention to the fact that prior
to defendant's arrest, the officer did not draw his gun,
[*20] place defendant in handcuffs, physically touch
defendant, or indicate in any way that defendant was
suspected of criminal conduct. Although true, these
facts are not dispositive of whether the conversation
was consensual. The officer's show of authority, as in
Brownlee, manifested itself in other ways.

The State also points to the fact that defendant not
only responded to one of the officer's questions, but
asked the officer his own question--why the driver was
being arrested. The State argues that a "reasonable
person, if they felt 'seized" *** would not further engage
that officer in conversation which is not even related to
his own arrest."” We do not find defendant's concern
about the arrest of the driver--defendant's [**%20]
brother--indicative of whether a reasonable person
would feel free to leave. Accordingly, we reject the



State's argument that the questioning of defendant was
the product of a consensual encounter.

CONCLUSION

For the reasons discussed above, we conclude that
defendant's detention, following the conclusion of the
purpose of the traffic stop, was unreasonable within the
[**1033] meaning of the fourth amendment, and
tainted the resulting discovery of the heroin. We,
therefore, affirm the judgment of the appellate court
reversing the circuit court's order denying defendant's
motion to quash arrest and suppress evidence. Under
the circumstances, we do not consider the State's
argument that the arrest of defendant was supported by
probable cause.

Affirmed.
CONCURBY: GARMAN [In Part]
DISSENTBY: GARMAN [In Part]; THOMAS

DISSENT:

JUSTICE GARMAN, concurring in part and
dissenting in part:

I agree with the majority that the initial seizure of
defendant, incidental to the permissible stop of a
vehicle in which he was a passenger, was lawful. In
addition, [*21] despite my joining the special
concurrence in People v. Gonzalez, 204 1ll. 2d 220, 273
Ill. Dec. 360, 789 N.E.2d 260 (2003), 1 agree [***21]
that this case must be resolved by application of the rule
adopted by the Gonzalez majority, which is now stare
decisis. However, unlike the majority, I conclude that
the questions asked by the officer were permissible.

When engaged in a lawful traffic stop, an officer
may direct a passenger to remain in or to exit the
vehicle. See Maryland v. Wilson, 519 U.S. 408, 415,
137 L. Ed. 2d 41, 48, 117 S. Ct. 882, 886 (1997),
People v. Sorenson, 196 Ill. 2d 425, 433, 256 Ill. Dec.
836, 752 N.E.2d 1078 (2001); People v. Gonzalez, 184
Ill. 2d 402, 420, 235 1ll. Dec. 26, 704 N.E.2d 375
(1998). The officer may also question the passenger
during the seizure if the questions are either related to
the initial justification for the stop or based on
reasonable articulable suspicion of the passenger.
Gonzalez, 204 1ll. 2d at 235. If the questions are not
justified on either of these bases, questioning is
permissible only if it does not prolong the detention of
the passenger or change "the fundamental nature of the
stop." Gongzalez, 204 1ll. 2d at 235. Facially innocuous
questions that the passenger could decline [¥%**22] to
answer do not change the stop's fundamental nature.
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Gonzalez, 204 1ll. 2d at 236.

In the present case, the officer asked the
passenger's name and where he and the driver were
coming from. Although these questions might have
been innocuous in nature (207 Ill. 2d at 27 (Thomas, J.,
dissenting)), they were asked while the officer was
asserting his authority by shining the beam of his
flashlight in the defendant's face. Because the stop
occurred in the early morning hours and because the
officer was alone, I cannot say that it was improper for
him to make a show of authority by using his flashlight
in this manner. However, because of this display of
authority, defendant's answers to the questions cannot
be deemed voluntary.

The majority correctly observes that the officer did
not ask defendant questions directly related to the [*22]
purpose of the stop, such as if he had a valid driver's
license and was willing and able to drive the car.
Further, the officer had no reasonable articulable
suspicion of the defendant. 207 Ill. 2d at 17.

I part company from the majority at this point in
the analysis. The majority concludes that the
questioning was improper because it occurred " [**%23]
after the purpose of the stop was concluded."
(Emphasis in original.) 207 Ill. 2d at 17. In effect, the
majority blurs the distinction between the two prongs of
the inquiry adopted in Gonzalez when it states that the
officer "prolonged defendant's detention" (the duration
factor) after "the purpose of the stop" (the scope factor)
was completed. 207 Ill. 2d at 17.

[*¥1034] There is no suggestion in the record
that the two simple questions ("What's your name?
Where [are] you coming from?"), asked shortly after
directing defendant to exit the car and stand near the
driver, unnecessarily prolonged the detention of
defendant. This situation is, therefore, entirely
distinguishable from the impermissibly prolonged
detention at issue in People v. Brownlee, 186 Ill. 2d
501, 519-20, 239 Ill. Dec. 25, 713 N.E.2d 556 (1999),
in which the officers, after determining that no traffic
citation would be issued, nevertheless kept the
occupants of the car from departing until they agreed to
permit the car to be searched.

Thus, the determinative issue is whether these two
simple questions altered the fundamental nature of the
stop. The special concurrence in Gonzalez pointed out
that the [*%%24] majority had not explained "what type
of questioning would change the fundamental nature of
the stop." Gonzalez, 204 1ll. 2d at 242 (Thomas, J.,
specially concurring, joined by Garman, J.). The present
case requires us to consider this question.



Almost a year before this court decided Gonzalez
and adopted the two-pronged duration-and-scope
inquiry, the appellate court considered the question of
the permissible [¥23] scope of questioning during a
traffic stop in People v. White, 331 Ill. App. 3d 22, 264
Ill. Dec. 367, 770 N.E.2d 261 (2002). The defendant
was the driver of a car that was validly stopped by
police, who then inquired about items they saw in the
backseat of the car, even going so far as to ask to see
sales receipts. The receipts produced by the defendant
contained a different name from his and led to the
discovery that the items had been obtained illegally.
The defendant was charged with forgery and theft by
deception. White, 331 Ill. App. 3d at 24. The defendant
argued that the officer violated his fourth amendment
rights by questioning him about matters unrelated to the
purpose of the traffic stop. White, 331 Ill. App. 3d at
25. [***25] The State argued that an officer is not
prohibited from making inquiries unrelated to the
purpose of the stop, so long as the stop itself and the
length of the detention were otherwise lawful. White,
331 11l App. 3d at 24.

The appellate court relied on many of the same
cases that were cited by the Gonzalez majority when it
concluded:

"While a police officer making a
lawful stop of a motorist is not precluded
from making reasonable inquiries
concerning the purpose of the stop, the
scope of the activities and questioning
by the police during an investigatory
detention must be reasonably related to
the circumstances that initially justified
the stop. [Citation.] An officer may
expand the scope of his detention
beyond that which is reasonably related
to the circumstances only when the
officer has a reasonable and articulable
suspicion that other criminal activity
may be afoot or where matters that arise
during the course of the stop cause the
officer reasonable suspicion. [Citation.]
Questioning wholly unrelated to the
purposes of the stop, which is
reasonably  calculated  to  elicit
incriminating responses, is
impermissible unless supported by
independent, [**%*26] reasonable, and
articulable suspicion." (Emphasis
added.) White, 331 Ill. App. 3d at 34.
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The White court concluded that "the officer's questions
regarding the ownership of the items in the car were
[*24] intrusive and calculated to elicit possibly
incriminating responses." White, 331 Ill. App. 3d at 34-
35. [**1035] The appellate court affirmed the trial
court's suppression order. White, 331 Ill. App. 3d at 35.

In my opinion, White provides a useful framework
for application of the scope prong of the Gonzalez
inquiry. If the questions posed by the officer are
unrelated to the purpose of the stop, then they are
improper if they are reasonably calculated to elicit an
incriminating response. Thus, if the basis of the stop is
a broken headlight, a question about what is in a duffle
bag in the backseat would be improper in the absence of
independent, reasonable, and articulable suspicion.

Not all questions fall into these two categories,
however. A question may be unrelated to the purpose of
the stop, but not likely to elicit an incriminating
response. The questions posed by the officer in the
present case ("What's your name? Where [**#27] [are]
you coming from?") are of this variety. The answers to
these questions had nothing to do with the initial
purpose of the stop, which was to investigate a
suspected inoperative brake light, yet they were not
likely to elicit incriminating information. Indeed, it was
not defendant's answers that incriminated him. It was
the fact that, as he spoke, he revealed the packet of
drugs that he was trying to conceal in his mouth.

In sum, I conclude that defendant was lawfully
seized when the car in which he was riding was stopped
for investigation of a possible traffic violation. Even
though the driver was placed under arrest and the
officer intended to impound the car, the lawful seizure
of defendant was still in effect when the officer told
him where to stand and asked him two questions while
shining a flashlight in his face. Therefore, the questions
did not impermissibly prolong the duration of his
detention. The questions themselves were permissible
because they [#*25] did not change the fundamental
nature of the stop by seeking to elicit incriminating
information unrelated to the purpose of the stop. I
would reverse the appellate court and affirm the trial
court's denial of defendant's [**%*28] motion to quash
arrest and suppress evidence.

JUSTICE THOMAS, dissenting:

I disagree with the majority's conclusion that the
officer's questioning of defendant, after defendant
exited the vehicle, violated defendant's fourth
amendment rights. In reaching its conclusion, the
majority contradicts a wealth of well-settled fourth
amendment law and unduly extends People v. Gonzalez,



204 1ll. 2d 220, 273 1ll. Dec. 360, 789 N.E.2d 260
(2003), and People v. Brownlee, 186 Ill. 2d 501, 239 IIL.
Dec. 25, 713 N.E.2d 556 (1999), to apply to the present
case, which is factually inapposite. Accordingly, I
respectfully dissent.

The United States Supreme Court has repeatedly
held that "mere police questioning does not constitute a
seizure" for purposes of determining whether a fourth
amendment violation has occurred. Florida v. Bostick,
501 U.S. 429, 434, 115 L. Ed. 2d 389, 398, 111 S. Ct.
2382, 2386 (1991). Thus, "[p]olice may approach
persons and ask questions or seek their permission to
search, provided that the officers do not imply that
answers or consent are obligatory." United States v.
Childs, 277 F.3d 947, 950 (7th Cir. 2002), [**%29]
citing Florida v. Rodriguez, 469 U.S. 1, 5-6, 83 L. Ed.
2d 165, 170-71, 105 S. Ct. 308, 311 (1984);
Immigration & Naturalization Service v. Delgado, 466
U.S. 210, 216, 80 L. Ed. 2d 247, 255, 104 S. Ct. 1758,
1762 (1984); Florida v. Royer, 460 U.S. 491, 501, 75 L.
Ed. 2d 229, 238-39, 103 S. Ct. 1319, 1326 (1983)
(plurality op.); United States v. Mendenhall, 446 U.S.
544, 552-58, 64 L. Ed. 2d 497, 508-12, 100 S. Ct. 1870,
1876-79 (1980). Instead, a seizure occurs "[o]nly when
the [**1036] officer, by means of physical force or
show of authority, has in some way restrained the
liberty of a citizen." [*26] Terry v. Ohio, 392 U.S. 1,
19 n.16, 20 L. Ed. 2d 889, 905 n.16, 88 S. Ct. 1868,
1879 n.16 (1968).

The usual test for determining whether a fourth
amendment violation has occurred is whether " 'if, in
view of all of the circumstances surrounding the
incident, a reasonable person would have believed he
was not free to leave.' " Michigan v. Chesternut, 486
U.S. 567, 573, 100 L. Ed. 2d 565, 572, 108 S. Ct. 1975,
1979 (1988), quoting Mendenhall, 446 U.S. at 554, 64
L. Ed. 2d at 509, 100 S. Ct. at 1877. [**%*30] This test
applies where police encounter a person walking down
a street or through an airport (Bostick, 501 U.S. at 435,
115 L. Ed. 2d at 399, 111 S. Ct. at 2387), and obviously
applies to a driver at a traffic stop, who is not free to
leave until police have finished processing the stop
(Gonzalez, 204 Ill. 2d at 238 (Thomas, J., specially
concurring)). Examples of circumstances that might
indicate a seizure under the "free to leave" test include
the threatening presence of several officers, the display
of a weapon by an officer, some physical touching of
the person of the citizen, or the use of language or tone
of voice indicating that compliance with the officer's
request might be compelled. Mendenhall, 446 U.S. at
554,64 L. Ed. 2d at 509, 100 S. Ct. at 1877.

A different test applies, however, when the person's

49

freedom of movement is restricted by circumstances
independent of police conduct, such as when a person is
on a bus or at work, and therefore has no desire to
leave. Bostick, 501 U.S. at 435-36, 115 L. Ed. 2d at
399, 111 S. Ct. at 2387 (when a person is seated on a
bus and has no desire to leave, the degree [***31] to
which a reasonable person would feel that he is free to
leave is not an accurate measure of the coercive effect
of the encounter); Delgado, 466 U.S. at 218, 80 L. Ed.
2d at 256, 104 S. Ct. at 1763 (when people are at work
their freedom of movement has been meaningfully
restricted by their voluntary obligations to their
employers). In such situations, the [*27] appropriate
test is not whether the person was "free to leave."
Rather, the relevant question is whether a reasonable
person would feel free to decline the officers' requests
or otherwise terminate the encounter. Bostick, 501 U.S.
at436, 115 L. Ed. 2d at 400, 111 S. Ct. at 2387.

I believe that the approach applied in Bostick is the
correct one to be applied here. Defendant's freedom to
leave was hampered not because of police conduct
investigating him for a violation of the vehicle code, but
because he was a passenger in a car driven by a
defendant who was lawfully arrested. I would further
find, however, that there was no fourth amendment
violation under either analysis.

Turning to the Bostick test first, I note that
defendant was a passenger in a stopped car and not a
suspect. He then [**#%32] exited the vehicle he was
sitting in when it became clear that the driver and
owner of the vehicle had been arrested and that the
vehicle was to be towed and impounded. At that point,
defendant was a pedestrian, but without any immediate
desire to leave because he was being left stranded along
the roadway late at night. At this point, the officer
posed the two innocuous questions at issue: "What's
your name? Where you [sic] coming from?"
Defendant's response to these questions shows, without
a doubt, that he believed he was free to decline the
officer's request. Defendant answered the first question,
but ignored the second. Instead, defendant asked a
question of his own, engaging the officer in
conversation about why the driver was being arrested.

[*¥1037] Instead of applying a Bostick analysis,
the majority applies the "general framework" of
Gonzalez, which adopted the test set forth in a partial
concurrence and partial dissent to a Tenth Circuit
opinion that involved questioning of a driver. See
United States v. Holt, 264 F.3d 1215, 1239-40 (10th
Cir. 2001) (Murphy, J., concurring in part and
dissenting in part). This test looks first [*28] to
whether the question [*##*33] was related to the initial



purpose for the stop or whether there was a reasonable
suspicion of criminal activity. If the questioning is not
related to the initial purpose of the stop and there is no
suspicion or criminal activity, the next inquiry is
whether the question prolonged the duration of the stop
or changed the fundamental nature of the stop.

In Gonzalez, the defendant was a passenger in a
vehicle stopped by two police officers for not having a
front licence plate. One of the officers asked the
defendant for his identification during the course of the
stop. The officer ran a computer check on the traffic
ticket that the defendant handed to the officer, and the
ensuing encounter led to a search of the defendant's
person, revealing a packet of cocaine. This court found
that the detention did not violate fourth amendment
principles. Gonzalez, 204 1ll. 2d at 236.

In my special concurrence in Gonzalez, I noted that
Bostick provided the proper analysis for determining
whether the passenger had been seized for fourth
amendment purposes when the officer asked for his
identification. This was because the passenger was not
suspected of any wrongdoing, [**%*34] and his
freedom of movement was not restricted given that
police were not investigating him for violating the
vehicle code, but rather he was a passenger in a car that
had not yet reached its destination. I pointed out that the
majority had erroneously assumed that the initial
"seizure" by police thereafter subjected both driver and
passenger to a fourth amendment seizure for the entire
duration of the stop. I further noted that the majority
had erroneously held that the questioning of the
passenger must be viewed as part of the investigation of
the driver. I then noted that, in the end, it appeared that
the majority actually applied Bostick rather than the
Holt partial dissent and partial concurrence to reach its
result.

[*29] In the present case, the majority goes much
further down the wrong road than it did in Gonzalez.
Even applying the Gonzalez framework lifted from the
partial concurrence and partial dissent of Holt, it is clear
that the questioning of defendant did not violate the
fourth amendment. The majority begins by finding that
the facially innocuous questions in the present case
were not related to the purpose of the stop. The majority
is mistaken on this [**¥*35] point for several reasons.
Initially, I note that the majority's conclusion appears to
be the result of its faulty characterization of the purpose
of the stop, i.e., to investigate "operating a vehicle
without brake lights." See 207 IIl. 2d at 16. In limiting
the purpose of the stop in this way, the majority ignores
that, unlike in Gonzalez, the purpose of the stop in the
present case changed once the driver failed to produce a
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license and was arrested. At that point, the purpose of
the stop broadened to encompass the encounter with the
stranded passenger.

The trial court properly concluded that the officer
had numerous reasons to have a conversation with
defendant, "including explaining to him the reasons for
the arrest [and] to determine *** who he is so that
perhaps he can be an alternate driver." (Emphasis
added.) See Mendenhall, 446 U.S. at 554 n.6, 64
[**1038] L. Ed. 2d at 509 n.6, 100 S. Ct. at 1877 n.6
(the subjective intentions of an officer are irrelevant to a
fourth amendment analysis, except to the extent that
they have been communicated to the defendant); see
also Ohio v. Robinette, 519 U.S. 33, 38, 136 L. Ed. 2d
347, 354, 117 S. Ct. 417, 420-21 (1996) [**%36] ("'
"the fact that [an] officer does not have the state of
mind which is hypothecated by the reasons which
provide the legal justification for the officer's action
does not invalidate the action taken as long as the
circumstances, viewed objectively, justify that action" '
"), quoting Whren v. United States, 517 U.S. 806, 813,
135 L. Ed. 2d 89, 98, [*30] 116 S. Ct. 1769, 1774
(1996), quoting Scott v. United States, 436 U.S. 128,
138,56 L. Ed. 2d 168, 178, 98 S. Ct. 1717, 1723 (1978).

Despite the trial court's undeniably objective
rationale for the questioning, the majority inexplicably
concludes that the questions the officer posed were not
related to any of the reasons offered by the trial court. I
fail to understand the majority's belief that the query
"What's your name?" is not related to the reason given
for the query by the trial court, namely, to find out the
identity of the passenger to decide if he could be an
alternate driver. I would find that the officer's questions
about defendant's identity and where he had come from
were clearly related to the trial court's stated reason of
determining "who he is so that perhaps he can be an
alternate [***37] driver." Obviously, if someone is to
drive a vehicle away from the scene where the owner
has been arrested, the officer would be responsible for
determining if that person is legally able to drive. The
questions were also reasonably related to the purpose of
the stop based on an objective concern any officer
would have for a passenger who might be left stranded
as a result of the driver's arrest. Additionally, the
innocuous questions here could easily be viewed as
nothing more than a polite prelude, leading to an
explanation for the arrest of the driver. For these
reasons, I would find that the questions were related to
the purpose of the stop. The stop was therefore proper
under Gonzalez.

Next, the majority simply concludes that because
the questioning occurred after the purpose of the stop



terminated, it must have prolonged defendant's
detention beyond the purpose of the stop. It is at this
point that the majority's analysis seriously falters. The
majority's summary conclusion begs the real issue in
this case--whether the initial seizure at the time of the
stop had dissipated into a nonseizure, involving a
Bostick-like [*31] encounter. Because the stop in this
particular case ended [**%*38] vis-a-vis defendant by
the time defendant stepped out of the vehicle with the
driver under arrest, there is no need to continue with a
Gonzalez analysis under the circumstances presented
here. Instead, the proper test to be applied is Bostick.
Defendant was no longer a passenger subject to a traffic
stop when he stepped out of the vehicle. That the
officer, out of courtesy, may have wanted to explain the
reason for the arrest or that he may have been
concerned for the passenger as he attempted to arrange
his way home does not mean that the encounter
continued to be a nonconsensual seizure. Defendant
was not asked to exit the vehicle to continue the
"purpose" of the stop or, as a matter of course, out of
concern for officer safety. Cf. People v. Sorenson, 196
Ill. 2d 425, 433, 256 1ll. Dec. 836, 752 N.E.2d 1078
(2001) (as a matter of course, police may order a
passenger out of a vehicle pending completion of a
stop, and if police believe he is armed and dangerous,
they may conduct a pat-down search of his person too).
Rather, defendant was asked out of the car because he
would no longer be traveling in it that night, as the
driver had been arrested [**1039] and [**%*39] the
vehicle was to be towed and impounded.

Perhaps in recognition of the futility of applying
the Holt-Gonzalez framework to the facts of the present
case, the majority ultimately attempts to dig itself out of
its predicament by shoveling forth People v. Brownlee,
186 1Il. 2d 501, 239 Ill. Dec. 25, 713 N.E.2d 556
(1999).  However,  Brownlee is  completely
distinguishable and should have no application here to
support the majority's position. Actually, Brownlee
helps illustrate why defendant's encounter with police,
after he exited the vehicle, was consensual.

First, Brownlee decided whether a driver was
seized, not a passenger. Unlike the present case, the
driver in Brownlee produced a valid license, which was
returned to him after it was checked. The officers
decided not to issue [*32] a citation. Thus, the valid
portion of the stop in Brownlee ended without arrest,
and there was no reason to ask any of the occupants to
step out of the vehicle. Nevertheless, two officers
continued to flank the vehicle for a couple of minutes,
before finally asking the driver for consent to search. In
contrast, the driver in the present case was lawfully
handcuffed [***40] and arrested, and the vehicle was
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impounded. The lone officer here then lawfully directed
the passenger out of the vehicle for the purpose of
taking control it. At that point, defendant was a
pedestrian with no immediate desire to leave the scene
and, therefore, a Bostick analysis should apply.

Second, Brownlee appropriately applied the "free
to leave" test to the case before it, citing Mendenhall,
446 U.S. at 554, 64 L. Ed. 2d at 509, 100 S. Ct. at 1877,
because there was no outside force, aside from the
police conduct, confining the driver to the location once
he was handed back his license. But even applying the
Mendenhall free-to-leave test to the facts in the case at
bar, I would conclude that there was no fourth
amendment ~ violation. Mendenhall's criteria for
examining whether a seizure has occurred
overwhelming supports the State's position: defendant
was approached by a single officer, not multiple
officers flanking the vehicle as in Brownlee; the officer
did not display a weapon; he did not physically touch
defendant; and he did not use language or tone of voice
to show that compliance with his request might be
compelled. Despite a complete [**%#41] absence of
these indicators, the majority concludes that the
officer's use of a flashlight indicated a show of
authority. However, I do not find the officer's use of a
flashlight late at night to be indicative of a show of
authority in the absence of any of the other examples
that are normally looked at to make this determination.
Moreover, I am not aware of any case law holding that
a show of authority results from the mere use of a
flashlight by an officer late at night to see [*33] the
person with whom he is speaking. Furthermore, I note
that the trial court correctly concluded that directing
defendant to exit toward the rear of the car had no legal
significance. An officer may question a person without
bringing about a seizure not only when the questioning
does not interrupt a person's movement, but also where
the officer overtakes the pedestrian and asks him to halt
or where the officer summons him to where the officer
is located. 4 W. LaFave, Search & Seizure § 9.3(a), at
98 (3d ed. 1996).

In conclusion, I disagree that defendant's fourth
amendment rights were violated. Applying the Bostick
test, I would find that the encounter between the officer
and defendant outside the vehicle [***42]  was
consensual and that a reasonable person in defendant's
position would have believed he was free to ignore the
officer's questions or otherwise terminate the encounter.
[**1040] The Gonzalez framework is unworkable as
applied to this kind of fact pattern, and Brownlee is
clearly distinguishable. Accordingly, I dissent from the
majority opinion.
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OPINION:

[*¥%209] [*171] JUSTICE McLAREN delivered
the opinion of the court:

Two Aurora police officers pulled over defendant,
Hugo Mendoza, to investigate two minor violations of
the Illinois Vehicle Code. After the traffic stop was
completed, one of the officers began asking Mendoza
questions unrelated to the ostensible reason for the stop
(that is, the minor violations of the Illinois Vehicle
Code). The second officer, meanwhile, began shining
his flashlight into Mendoza's car. The second officer
saw a handgun sticking out from under the front seat,
and Mendoza was eventually arrested and charged with
unlawful use of a weapon (720 ILCS 5/24-1.6(a)(1),
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(a)(3)(A) (West 2002)). He filed a motion to suppress,
arguing that the officers' actions violated his
constitutional right to be free from unreasonable search
and seizure. See U.S. Const., amend. [**2] 1IV; Il
Const. 1970, art. 1, § 6. The trial court granted the
motion, and the State appeals. We affirm.

1. BACKGROUND
A. The Facts Before the Trial Court

The following facts are taken from testimony
presented at a hearing on Mendoza's motion to
suppress. Around 11 p.m. on May 10, 2004, Mendoza
was driving his Pontiac Grand Prix sedan in Aurora. As
he drove through the 800 block of Lebanon Street,
Mendoza was watched by two Aurora police officers,
Investigator Jeff Wiencek and Investigator Joe Weber,
who were patrolling the area in a semi-marked police
vehicle. The officers did not see Mendoza speeding.
Nor did they see him driving erratically. However, they
did see that he had a tinted rear window, a tinted rear
license plate cover, and a bandana hanging from his
rearview mirror. Having a tinted rear window is not an
[llinois Vehicle Code violation, but having a tinted rear
license plate cover is (see 625 ILCS 5/3-413(b) (West
2002)). So, too, is having an object hanging from the
rearview mirror, if that object materially obstructs the
driver's view (see 625 ILCS 5/12-503(c) (West 2002)),
and the officers believed [#**3] that the bandana
hanging from Mendoza's rearview mirror was large
enough to obstruct his view. nl After making these
observations, the officers suspected two things. First,
they suspected that Mendoza was violating the Illinois
Vehicle Code. Second, they suspected that he was a
gang member. The latter suspicion was based on
Aurora's being a city where gang activity has occurred
and on the bandana hanging from Mendoza's rearview
mirror. That bandana was red, and, according to the
officers, red is one of the colors of a gang known as the



Vice Lords. It is not, however, the only color, and the
officers did not say that non-gang members never hang
red bandanas from their rearview mirrors. Nevertheless,
based on the area and the bandana, the officers
suspected Mendoza of being a gang member. And they
decided to pull him over.

nl The trial court found that there was no
evidence that the officers thought that the
bandana was obstructing Mendoza's view.
However, according to the officers' testimony,
which was the only evidence before the trial
court, the officers thought that the bandana was
large enough to obstruct Mendoza's view. Thus,
the trial court's factual finding to the contrary
was mistaken. But, as discussed in part ITA
below, this mistake is not significant.

[*#4]

[**%210] [*172] Investigator Weber activated
the police vehicle's emergency lights, and Mendoza
quickly stopped. At that point, the two officers got out
of their vehicle and approached his car. Investigator
Weber came up on the driver's side; Investigator
Wiencek, on the passenger's. They wore dark, special-
operations uniforms, with "POLICE" stenciled in large
white letters on their shirts. Their badges were not
visible, but their guns were. Their police radios blared.
Shining his flashlight into the car, Investigator Weber
asked Mendoza for his driver's license and proof of
insurance. Meanwhile, on the passenger's side of the
car, Investigator Wiencek peered in at Mendoza and
looked around at the backseat of the car. Neither officer
saw anything unusual.

Mendoza handed his license and proof of insurance
to Investigator Weber, and both officers returned to
their police vehicle. Investigator Weber determined that
Mendoza's driver's license and insurance were valid.
Then he ran a criminal history check on Mendoza and
came up with nothing. Nevertheless, Investigator
Weber decided that he would try to get Mendoza to
consent to a search of his car.

Investigator Weber did not want to search
Mendoza's [**5] car because Investigator Weber or
Investigator Wiencek had observed any criminal
activity beside the Illinois Vehicle Code violations; they
had observed none. Nor did Investigator Weber want to
search Mendoza's car because they suspected his
involvement in some specific past crime; they had no
such suspicions. Instead, Investigator Weber wanted to
search Mendoza's car because Investigator Weber and
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Investigator Wiencek believed that Mendoza was
"affiliated" with the Vice Lords gang. They based this
belief on "information" apparently on file at the Aurora
police department and on Investigator Wiencek's having
previously seen Mendoza hanging out in the same place
as some gang members. Also, there was Mendoza's
having a red bandana hanging from his rearview mirror
and his having been pulled over in Aurora, where there
had been some shootings in the past. Neither
Investigator Weber nor Investigator Wiencek had any
information linking Mendoza to those shootings--or any
other crime, for that matter--but the officers did think
that someone who has been seen in the same place as
gang members, and who has a red bandana in his car,
and who is caught driving in Aurora, might have a gun
in his [**6] car; so they felt a "heightened need for
safety." Notwithstanding all of this, however, the
officers apparently did not believe they had any legal
justification to search Mendoza's car for a gun or
anything else. Hence, Investigator Weber's plan to get
Mendoza to consent to a search.

With this end in mind, the officers again
approached Mendoza's car. As before, the officers
flanked Mendoza's car. Also as before, Investigator
Weber went to the driver's side and Investigator
Wiencek went to the passenger's. Investigator Weber
told Mendoza that he, Investigator Weber, was not
going to give Mendoza a ticket. At that point,
Investigator Weber returned Mendoza's insurance
information and driver's license. But, as planned,
Investigator Weber did not tell Mendoza he was free to
go. Instead, Investigator Weber began questioning
Mendoza. n2 As Investigator Weber did so, his partner,
[***%211] [*173] Investigator Wiencek, stood at the
passenger's side, shining his flashlight around in
Mendoza's car.

n2 The trial court found that, before
questioning Mendoza, Investigator Weber asked
him to step out of his vehicle. However, neither
officer testified that this occurred, and, as their
testimony was the only evidence before the trial
court, the trial court's factual finding on this
point was mistaken. But, as discussed in part
ITA below, this mistake is not significant.

Back at the driver's side, Investigator Weber asked
Mendoza if he had anything illegal in the car. Mendoza
answered that he did not. Investigator Weber then asked
Mendoza if the officers could search the car. Mendoza
answered that they could not. Finally, Investigator



Weber told Mendoza he could go. Mendoza then began
to drive away. He did not speed away. He did not
screech his tires. He simply started off at a normal rate
of speed.

He would not get far. As soon as Mendoza pulled
away, Investigator Wiencek told Investigator Weber
that he had seen the butt of a handgun sticking out from
under the driver's seat of Mendoza's car. Investigator
Wiencek later testified that, before seeing the gun, he
had heard Investigator Weber ask Mendoza if the
officers could search his car. After Investigator
Wiencek saw the gun, he had tried to alert Investigator
Weber without alerting Mendoza, but he had failed to
do so, and Investigator Weber had permitted Mendoza
to drive away. After Investigator Wiencek told
Investigator Weber about the gun, the two officers
jumped back into their vehicle and chased Mendoza
down. They ordered him out of the car and searched
him. They found nothing on his person, [**8] but in
his car they found a handgun. Then they arrested him.

B. The Trial Court's Legal Analysis

After considering the above evidence, the trial
court concluded that the discovery of the gun stemmed
from a violation of Mendoza's right to be free from
unreasonable search and seizure. See U.S. Const.,
amend. IV (protecting against unreasonable search and
seizure); see also Ill. Const. 1970, art. I, § 6 (same). n3
To reach this conclusion, the trial court used the
analytical framework set out by the supreme court in
People v. Gonzalez, 204 1ll. 2d 220, 789 N.E.2d 260,
273 1ll. Dec. 360 (2003), and applied by this court in
People v. Parra, 352 Ill. App. 3d 584, 817 N.E.2d 141,
288 1ll. Dec. 16 (2004). As discussed in part IIB below,
although the trial court's ultimate conclusion was
correct, the trial court's analysis was not. However, to
understand why, it is helpful to review that analysis in
detail.

n3 Defendant filed his motion to suppress
under both the Illinois and United States
Constitutions. [HN1] As a general rule, our
supreme court interprets article I, section 6, of
the Illinois Constitution consistently with the
United States Supreme Court's interpretation of
the fourth amendment to the United States
Constitution. See People v. Gherna, 203 Ill. 2d
165, 176, 784 N.E.2d 799, 271 Ill. Dec. 245
(2003). Thus, for the convenience of the reader,
our analysis will refer to only the fourth
amendment.
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Under Gonzalez, [HN2] the constitutionality of
police conduct during a traffic stop is analyzed using
the two-step inquiry set out by the United States
Supreme Court in Terry v. Ohio, 392 U.S. 1, 20 L. Ed.
2d 889, 88 S. Ct. 1868 (1968). The first step is to
determine whether the actions of the police were
justified at their inception. Terry, 392 U.S. at 19-20, 20
L. Ed. 2d at 905, 88 S. Ct. at 1879. In the traffic stop
context, the actions of the police are justified at their
inception if the police reasonably suspect a violation of
the traffic laws. Gonzalez, 204 1ll. 2d at 227-28. This is
so even if the real reason for stopping the driver is
something other then the suspected traffic violation--
say, to investigate possible gang activity. See People v.
Lomas, 349 Ill. App. 3d 462, 467, 812 N.E.2d 39, 285
Ill. Dec. 450 (2004). If the actions of the police were
justified at their inception, the court moves on to the
second step of the [***212] [*174] Terry inquiry. In
this step, the court must determine whether the actions
of the police were "reasonably related in scope to the
circumstances which justified the interference the first
place." Terry, 392 U.S. at 20, 20 L. Ed. 2d at 905, 88 S.
Ct. at 1879; [**¥10] see also Gonzalez, 204 Ill. 2d at
228. [HN3] To determine whether police questioning
during a traffic stop is constitutional under the second
step of the Terry inquiry, Illinois courts apply a three-
prong analysis. Gonzalez, 204 1ll. 2d at 235; Parra, 352
Ill. App. 3d at 587. First, the court must determine
whether the questions related to the initial purpose of
the stop. Gonzalez, 204 Ill. 2d at 235. If so, they did not
violate the fourth amendment. Gonzalez, 204 1ll. 2d at
235. Second, if the questions were not related to the
initial purpose of the stop, the court must determine
whether the questions were justified by a "reasonable,
articulable suspicion" of criminal activity other than the
mere traffic violation. Gonzalez, 204 Ill. 2d at 235. If
so0, the questions did not violate the fourth amendment.
Gonzalez, 204 1ll. 2d at 235. Third, in the absence of
either a connection to the purpose of the stop or a
reasonable suspicion of additional criminal activity, the
court must determine whether, "in light of all the
circumstances and common sense, the questions
impermissibly [#*¥*11]  prolonged the detention or
changed the fundamental nature of the stop." Gonzalez,
204 I1I. 2d at 235. If so, then the questions violated the
fourth amendment. See Gonzalez, 204 Ill. 2d at 235.
When the fourth amendment has been violated, the
evidence obtained as a result is subject to suppression.
Mapp v. Ohio, 367 U.S. 643, 649, 6 L. Ed. 2d 1081,
1086, 81 S. Ct. 1684, 1688, 86 Ohio Law Abs. 513
(1961); People v. Winsett, 153 Ill. 2d 335, 341, 606
N.E.2d 1186, 180 Ill. Dec. 109 (1992); People v. Kipfer,



356 Il App. 3d 132, 143, 824 N.E.2d 1246, 291 IIi.
Dec. 996 (2005).

In this case, the trial court found that, based on the
officers' observation of at least one violation of the
Illinois Vehicle Code, the stop of Mendoza satisfied the
first step of the Terry inquiry. See Terry, 392 U.S. at
19-20, 20 L. Ed. 2d at 905, 88 S. Ct. at 1879; Gonzalez,
204 Ill. 2d at 227-28. However, the trial court found
that Investigator Weber's questioning of Mendoza did
not satisfy the second step of the Terry inquiry. As
noted, Investigator Weber asked Mendoza if he had
anything illegal in his car, and, when Mendoza said no,
Investigator [**12] Weber asked if he could search the
car. The trial court found that these questions were not
related to the initial purpose of the stop. See Gonzalez,
204 Ill. 2d at 235. Next, the trial court found that the
questions were not justified by a reasonable suspicion
of additional criminal activity. See Gonzalez, 204 Ill. 2d
at 235. In so finding, the trial court reasoned that a
reasonable suspicion of some specific criminal activity
did not exist simply because Mendoza was caught
driving in Aurora with a red bandana hanging from his
rearview mirror. This was so, the trial court reasoned,
even though the officers had "information" that
Mendoza was somehow "affiliated" with a gang.
Finally, having concluded that the questioning was not
justified based on either the purpose of the stop or a
reasonable suspicion of additional criminal activity, the
trial court concluded that the questioning both
impermissibly prolonged the traffic stop and changed
its fundamental nature. See Gonzalez, 204 [*%*%213]
[*175] IIl. 2d ar 235. Therefore, the trial court found
that a fourth amendment violation had occurred. Since
the gun in Mendoza's car was not discovered until the
[**13] police violated the fourth amendment, the trial
court found that the gun would not have been
discovered absent the violation. Accordingly, the trial
court granted Mendoza's motion to suppress. See
Winsett, 153 Ill. 2d at 341. The State appeals that
decision.

II. ANALYSIS
A. Standard of Review

[HN4] Review of a trial court's ruling on a motion
to suppress presents a mixed question of law and fact.
People v. Jones, 215 1ll. 2d 261, 267, 830 N.E.2d 541,
294 Ill. Dec. 129 (2005). On the fact side of the
analysis, we uphold the trial court's findings unless they
are against the manifest weight of the evidence. People
v. Pitman, 211 1ll. 2d 502, 512, 813 N.E.2d 93, 286 III.
Dec. 36 (2004). On the legal side, we review de novo
the trial court's ultimate conclusion as to whether the
evidence should have been suppressed. People v.
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Sorenson, 196 Ill. 2d 425, 431, 752 N.E.2d 1078, 256
1ll. Dec. 836 (2001).

Here, the State correctly points out that the trial
court made two erroneous factual findings. Specifically,
as footnoted in part IA above, the trial court
erroneously found that the officers did not suspect that
the bandana hanging from Mendoza's rearview mirror
obstructed [**14] his view, and that, prior to
questioning Mendoza about illegal items or asking to
search his car, Investigator Weber asked Mendoza to
step out of his car. In fact, the officers' testimony, which
was the only evidence before the trial court, showed
just the opposite--that is, they suspected that the
bandana obstructed Mendoza's view, and Investigator
Weber did not, at least at that point, ask Mendoza to
step out of the car. Thus, the trial court's factual
findings to the contrary were against the manifest
weight of the evidence. Consequently, we reject them.
Pitman, 211 1ll. 2d at 512.

However, we also reject the State's argument that
these factual mistakes were material. Additionally, we
reject the State's argument that, assuming these
mistakes were material, reversal must automatically
follow.

First, contrary to the State's argument, the trial
court's factual mistakes were not material. With regard
to the suspected bandana obstruction, the trial court did
not hold that, because the bandana did not obstruct
Mendoza's view, the officers' stopping of Mendoza was
improper. To the contrary, the trial court recognized
that, based on Mendoza's tinted rear license plate [**15]
cover, the officers had a constitutional justification for
stopping Mendoza, bandana obstruction or no. See 625
ILCS 5/3-413(b) (West 2002). As the trial court put it,
"the officers had a reason to stop the vehicle and that
comes from the tinted license plate." See Whren v.
United States, 517 U.S. 806, 810, 135 L. Ed. 2d 89, 95,
116 S. Ct. 1769, 1772 (1996) (stating that, "as a general
matter, the decision to stop an automobile is reasonable
where the police have probable cause to believe that a
traffic violation has occurred"); see also Gonzalez, 204
Ill. 2d at 227-28 (stating that a traffic stop is
constitutional if it is based on reasonable suspicion or
probable cause to believe the traffic laws have been
violated). Having recognized as much, the trial court
granted the motion to suppress not because it believed
the stop was improper, but because it believed what
occurred after the stop was improper. [*¥*214] [*176]
Thus, the trial court's mistake about the bandana was
not material to its decision.

Neither was the trial court's mistaken finding that,
before questioning Mendoza, Investigator Weber asked



him to get out of his car. [**16] The trial court granted
the motion to suppress not because it believed that this
occurred, but because, as detailed in part IB above, it
believed that the questioning itself was constitutionally
impermissible. n4 Thus, neither of the trial court's
factual mistakes was material.

n4 There is no dispute that, during a lawful
traffic stop, police officers may order the driver
out of his or her vehicle. Sorenson, 196 Ill. 2d at
433 (noting that "it is well established that
following a lawful traffic stop, police may, as a
matter of course, order the driver and any
passengers out of the vehicle pending
completion of the stop without violating the
protections of the fourth amendment"); People
v. Staple, 345 1ll. App. 3d 814, 820, 803 N.E.2d
586, 281 Ill. Dec. 182 (2004) (same). Nothing in
the record indicates that the trial court failed to
grasp this basic legal concept.

In an effort to get around this conclusion, the State
relies on People v. Brodeur, 189 Ill. App. 3d 936, 545
N.E.2d 1053, 137 1ll. Dec. 292 (1989). [**¥17] There,
this court reversed the trial court's judgment that there
had not been probable cause to arrest the defendant for
driving under the influence. In the trial court, a police
officer had testified that, prior to arresting the
defendant, he observed that she had bloodshot eyes,
slurred speech, and smelled of alcohol. Brodeur, 189
1ll. App. 3d at 938. Although the officer's testimony was
uncontradicted, the trial court found that the officer had
not observed any indicia of drunkenness until after he
arrested the defendant. Brodeur, 189 Ill. App. 3d at 939-
40. Because this factual mistake led directly to the trial
court's legal conclusion that the officer lacked probable
cause for the arrest, this factual mistake was clearly
material to the trial court's decision.

Brodeur is of no help to the State here. To begin
with, Brodeur did not even involve a motion to
suppress. And, more importantly, the trial court's
mistake in Brodeur was material to its conclusion that
probable cause did not exist. Here, by contrast, the trial
court's factual mistakes were not material. Accordingly,
they do not require reversal.

Second, even if the trial court's [**18] factual
mistakes were material, reversal would not necessarily
follow. It is well settled that [HN5] we may affirm the
trial court's decision on any basis called for by the
record. See People v. Greco, 204 Ill. 2d 400, 414, 790
N.E2d 846, 274 Ill. Dec. 73 (2003); People v.
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Cleveland, 342 Ill. App. 3d 912, 915, 796 N.E.2d 201,
277 Ill. Dec. 486 (2003). Moreover, we may do so
regardless of whether the trial court's reasoning was
correct. See Toia v. People, 333 Ill. App. 3d 523, 527,
776 N.E.2d 599, 267 Ill. Dec. 227 (2002). This is
because of the "long-standing principle that 'it is not the
trial court's reasoning which is the subject of this court's
review, but, rather, its judgment." " Cleveland, 342 IIi.
App. 3d at 915, quoting People v. Norks, 137 Ill. App.
3d 1078, 1082, 484 N.E.2d 1261, 92 Iil. Dec. 406
(1985). This principle manifests itself in the applicable
standard of review, under which we first review the trial
court's factual findings, and then review de novo the
trial court's legal conclusion in light of the correct facts.
Thus, a trial court's making material mistakes of fact
does not inevitably lead to its decision being reversed.

In sum, the vast [**19] majority of the trial court's
factual findings were correct, but the trial court did
make two factual findings that were against the
manifest weight [***215] [*177] of the evidence. We
reject both of those findings. Pitman, 211 Ill. 2d at 512.
However, contrary to the State's suggestion, this does
not mean that we must reject the trial court's ultimate
legal conclusion. Rather, having ascertained the correct
facts, we review the trial court's legal conclusion de
novo. Sorenson, 196 1ll. 2d at 431.

B. The Proper Framework for Our Analysis

Both the parties and the trial court analyzed the
actions of the police under Gonzalez. In Gonzalez, the
supreme court began by noting that [HN6] a traffic stop
is a seizure, and, as such, it must be carried out in a
manner consistent with the fourth amendment's
protection against unreasonable search and seizure.
Gonzalez, 204 1ll. 2d at 225-26. As discussed in part IB
above, the Gonzalez court set out an analytical
framework for courts to use in determining whether
police questioning during a traffic stop seizure is
consistent with those protections. Gonzalez, 204 1ll. 2d
at 235. In particular, [**20] the court must first
determine whether the initial stop passes constitutional
muster. Gonzalez, 204 Ill. 2d at 228-29. If it does, the
court must then determine whether police questioning
during the stop exceeded the constitutionally
permissible scope of the stop. Gonzalez, 204 1ll. 2d at
229. To do so, the court inquires whether, assuming the
questioning was not related to the initial purpose of the
stop or supported by a reasonable suspicion of
additional criminal activity, the questioning either
changed the fundamental nature of the stop or
impermissibly prolonged its duration, or both.
Gonzalez, 204 1. 2d at 235.

[HN7] By its terms, the Gonzalez analysis cannot



apply to a traffic stop that has ended--after all, how can
a traffic stop be impermissibly prolonged if it is already
over? According to the supreme court, a traffic stop
seizure ends when the police issue either a warning or a
traffic ticket to the driver and return his or her
documentation (e.g., his or her insurance information
and driver's license). See People v. Brownlee, 186 III.
2d 501, 520, 713 N.E.2d 556, 239 Ill. Dec. 25 (1999).
At that point, the driver [**21] is no longer seized.
Thus, if police questioning occurs after a traffic stop
has ended, the constitutionality of that questioning
cannot be analyzed under Gonzalez. See People v.
Bunch, 207 Ill. 2d 7, 31, 796 N.E.2d 1024, 277 Ill. Dec.
658 (2003) (Thomas, J., dissenting) ("Because the
[traffic] stop in this particular case ended vis-a-vis
defendant *** there is no need to continue with a
Gonzalez analysis under the circumstances presented
here"). Instead, the court must inquire whether that
questioning amounted to a second seizure. See
Brownlee, 186 Ill. 2d at 517 (inquiring whether police
questioning following the conclusion of a traffic stop
amounted to a seizure); People v. Goeking, 335 Ill. App.
3d 321, 323-24, 780 N.E.2d 829, 269 Ill. Dec. 357
(2002) (same). The questioning amounts to a seizure if,
in light of the circumstances, a reasonable person would
not feel free to leave. Brownlee, 186 Ill. 2d at 517,
quoting United States v. Mendenhall, 446 U.S. 544,
554, 64 L. Ed. 2d 497, 509, 100 S. Ct. 1870, 1877
(1980). If a seizure occurs, and if the police lack a
constitutional justification for that seizure, then the
[**22]  fourth amendment has been violated. See
Brownlee, 186 Ill. 2d at 518, 520.

Here, the trial court considered the constitutionality
of Investigator Weber's asking [*%%216] [*178]
Mendoza if he had anything illegal in his car and if he
would consent to a search of the car. Investigator
Weber put these questions to Mendoza after
Investigator Weber had returned Mendoza's license and
insurance information and explained that no citation
would be issued. That is to say, Investigator Weber put
these questions to Mendoza after the traffic stop seizure
had ended. See Brownlee, 186 Ill. 2d at 520. Therefore,
the constitutionality of those questions cannot be
measured with Gonzalez. The trial court and the parties
were mistaken to believe otherwise.

That mistake is understandable given the confusion
that surrounds this issue. For example, in Bunch, a
police officer conducted a traffic stop of a vehicle in
which the defendant was a passenger. Bunch, 207 Ill. 2d
at 9. The officer arrested the driver for driving without
a license; then the officer ordered the defendant out of
the car. After the defendant exited the vehicle, the
officer asked him: " [*%23] '"What's your name? Where
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[sic] you coming from?' " Bunch, 207 Ill. 2d at 10.
While questioning the defendant, the officer shined his
flashlight in the defendant's face. The officer observed
in the defendant's mouth a clear plastic item, which
turned out to be a bag of heroin. Bunch, 207 Ill. 2d at
10-11. At that point, the defendant was arrested and
charged with possession of a controlled substance.

He filed a motion to suppress, which the trial court
denied. On appeal, the appellate court reversed, and a
divided supreme court affirmed the appellate court's
judgment. Although the majority stated that the
questioning of the defendant occurred "after the
purpose of the stop was concluded" (emphasis in
original) (Bunch, 207 Ill. 2d at 17), the majority
apparently believed that, at the time of the questioning,
the stop itself was still ongoing. That this was the
majority's belief is apparent from the fact that, at the
beginning of its discussion, the majority applied to the
defendant's case the Gonzalez analysis (Bunch, 207 1.
2d at 15), which, as discussed above, applies to police
conduct only if that [*%*24] conduct occurs during a
traffic stop (see Gonzalez, 204 1ll. 2d at 235). Applying
Gonzalez, the majority found, among other things, that
the officer's questioning of the defendant had
impermissibly prolonged the duration of the traffic stop.
Bunch, 207 1ll. 2d at 17. Thus, the majority concluded
that the questioning violated the fourth amendment.

The majority's analysis did not end there, however.
After concluding that, under Gonzalez, the officer had
impermissibly prolonged the traffic stop, the majority
went on to address the State's argument that "the initial
detention of defendant, incidental to the stop of the
vehicle, ended when defendant exited the car" and that
what followed "was a consensual conversation between
defendant and the officer." Bunch, 207 Ill. 2d at 17. The
majority stated that it "disagreed" with this argument.
Bunch, 207 1ll. 2d at 17. But it did not state what part it
disagreed with. That is, the majority did not explain
whether it rejected the State's contention that the traffic
stop had ended, or whether it accepted that contention
and rejected the State's contention that a consensual
[*#25] encounter followed, or whether it rejected both
of those contentions.

Apparently, however, the majority accepted the
State's contention that the traffic [**%*217] [*179]
stop had ended before the questioning began. This is
apparent because the majority went on to consider the
State's follow-up contention, i.e., whether, at the time of
the questioning, the defendant was engaged in a
consensual encounter with the officer. Bunch, 207 Ill.
2d at 17-19. Applying Brownlee--a case that involved
an encounter following the end of a traffic stop--the



majority concluded that a reasonable person in the
defendant's position would not have felt free to leave,
and, therefore, the encounter was not consensual.
Rather, it was a seizure. See Bunch, 207 Ill. 2d at 19. Of
course this line of analysis makes sense only if, at the
time of the officer's questioning of the defendant, the
traffic stop had already ended. This is because, even
casting aside the fact that Brownlee involved an after-
traffic-stop encounter, there is the well-established rule
that a traffic stop is a seizure (Whren, 517 U.S. at 809-
10, 135 L. Ed. 2d at 95, 116 S. Ct. at 1772). If the
[*#26] traffic stop were ongoing at the time of the
questioning, there would have been no need to consider
whether a reasonable person in the defendant's position
would have felt free to leave, that is, whether the
defendant was seized. One cannot be seized and
unseized at the same time. The Bunch majority
concluded that the defendant had been seized. Because
that seizure was not supported by reasonable suspicion,
the majority found that the officer's conduct violated the
fourth amendment. See Bunch, 207 Ill. 2d at 20.

Justice Thomas dissented. He stated that the
majority's "summary conclusion [that the traffic stop
was impermissibly prolonged] begs the real issue in this
case--whether the initial seizure at the time of the stop
had dissipated into a nonseizure" when the officer
started asking questions of the defendant. Bunch, 207
Ill. 2d at 30 (Thomas, J., dissenting). Because Justice
Thomas concluded that it had, he further concluded that
the majority erred in continuing to apply the Gonzalez
framework after that point. Justice Thomas stated that,
once the encounter dissipated into a nonseizure, the
question became whether what followed was [**27] a
second seizure or a consensual encounter. Bunch, 207
Ill. 2d at 31 (Thomas, J., dissenting). Justice Thomas
concluded that it was a consensual encounter.
Accordingly, he would have reversed the granting of
the motion to suppress. See Bunch, 207 Ill. 2d at 33
(Thomas, J., dissenting).

In the wake of the supreme court's decision in
Bunch, the appellate court has had difficulty
determining when to apply Gonzalez. In some cases,
the appellate court has properly applied Gonzalez only
if, at the time of the challenged police questioning, the
traffic stop was still ongoing. See People v. Sloup, 359
Ill. App. 3d 841, 834 N.E.2d 995, 296 Ill. Dec. 190
(2005); People v. Matthews, 357 Ill. App. 3d 1062, 831
N.E.2d 627, 294 Ill. Dec. 677 (2005); Parra, 352 IIL.
App. 3d 584, 817 N.E.2d 141, 288 Ill. Dec. 16. In other
cases, however, the appellate court has applied
Gonzalez even though the challenged questioning
occurred after the stop had ended. See People v.
Heather, 351 1ll. App. 3d 1052, 815 N.E.2d 1, 286 IIL.
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Dec. 791 (2004); People v. Hall, 351 Ill. App. 3d 501,
814 N.E.2d 1011, 286 Ill. Dec. 785 (2004); People v.
Roberts, 349 Ill. App. 3d 972, 813 N.E.2d 748, 286 III.
Dec. 272 (2004). [**28] And, in at least one case
involving a post-traffic-stop encounter, the appellate
court has set out the Gonzalez framework and then,
without applying all of that framework, concluded that,
because a reasonable person in the [**%*218] [*180]
defendant's position would have felt free to leave, no
seizure occurred. See People v. Ramsey, 362 Ill. App.
3d 610, 617, 839 N.E.2d 1093, 298 Ill. Dec. 446 (2005).
In short, following Bunch, it has been hard to figure out
when Gonzalez applies.

That said, we are sure it does not apply here. The
trial court found improper Investigator Weber's asking
Mendoza if he had anything illegal in his car and if the
police could search it. Investigator Weber put these
questions to Mendoza after returning his insurance
information and driver's license and explaining that no
citation would be issued. According to the supreme
court, these actions ended the traffic stop. Brownlee,
186 III. 2d at 520. And, as explained, Gonzalez cannot
apply after a traffic stop has ended.

Of course one might argue that Bunch requires us
to apply Gonzalez even though the traffic stop here had
ended before the questioning began. But we would
disagree. To [*%29] be sure, the Bunch majority
appeared to conclude both that the traffic stop had not
ended--and that, therefore, Gonzalez applied--and that
the traffic stop had ended and the question was whether
the defendant was reseized. However, we are unwilling
to ascribe such an internally contradictory thinking to
the Bunch majority. Instead, as we see it, the Bunch
majority first concluded that, while the purpose of the
traffic stop had ended, the traffic stop itself had not.
Bunch, 207 1ll. 2d at 17. Accordingly, it applied
Gonzalez. Bunch, 207 Ill. 2d at 15. Then, in response to
the State's argument that the traffic stop itself had ended
and had been followed by a consensual encounter, the
Bunch majority concluded that, even assuming,
arguendo, the traffic stop had ended, the officer's
actions still would have violated the fourth amendment.
This was so, the majority reasoned, because the officer's
actions would have constituted a second seizure. Bunch,
207 11l. 2d at 19.

Here, there is no dispute: the questioning of
Mendoza occurred after his documents had been
returned and after he was informed that no citation
[**30] would be issued. Because this means the
questioning occurred after the traffic stop had ended,
the inquiry is not whether the questioning was proper
under Gonzalez. Instead, the inquiry is: (1) did



Investigator Weber's questioning of Mendoza following
the completion of the traffic stop amount to a second
seizure of Mendoza? If so, (2) was the reseizure
constitutionally justified? We turn now to tackle this
inquiry.

C. Applying the Proper Analysis to this Case

The first question is whether Investigator Weber's
post-traffic-stop questioning of Mendoza amounted to a
seizure. [HN8] A seizure occurs " 'when, by means of
physical force or a show of authority,' [a] person's
'freedom of movement is restrained.' " Brownlee, 186
1ll. 2d at 517, quoting Mendenhall, 446 U.S. at 553, 64
L. Ed. 2d at 509, 100 S. Ct. at 1877. As noted in part
IIB above, [HNO9] to determine whether a seizure has
occurred, we must consider whether " 'in view of all of
the circumstances surrounding the incident, a
reasonable person would have believed that he was not
free to leave." " Brownlee, 186 Ill. 2d at 517, quoting
Mendenhall, 446 U.S. at 554, 64 L. Ed. 2d at 509, 100
S. Ct. at 1877. [**31] This is a practical, realistic
inquiry, and, in undertaking it, we must be guided by
common sense. See People v. Luedemann, 357 Ill. App.
3d 411, 421, 828 N.E.2d 355, 293 1ll. Dec. 385 (2005).

[**%219] [*181] Here, the circumstances were as
follows. It was late at night and two officers had
stopped Mendoza. After taking his insurance
information and driver's license, the officers returned to
their vehicle; then they again approached Mendoza's
car. They did so using a flanking maneuver. Both
officers were dressed in dark, special operations
uniforms and their guns were visible. Investigator
Weber returned Mendoza's documents and said no
ticket would be issued, but no sooner had he done so
than he began asking about illegal items in Mendoza's
car. When Mendoza told Investigator Weber that there
was nothing illegal in the car, Investigator Weber did
not accept this answer; he asked to search the car.
Meanwhile, Investigator Wiencek shined his flashlight
into the car. Taking a commonsense view of these
circumstances, we cannot say that a reasonable person
in Mendoza's position would have felt free to leave. See
Brownlee, 186 1ll. 2d at 517; Luedemann, 357 Ill. App.
3d at 421. [**32] Instead, a "reasonable person in this
*#%* gsituation would likely conclude that, if he or she
drove away, then the two officers would soon be in hot
pursuit." Brownlee, 186 Ill. 2d at 520. Thus, Mendoza
was seized.

We find support for this conclusion in our decision
in Goeking, 335 Ill. App. 3d 321, 780 N.E.2d 829, 269
1ll. Dec. 357. There, a police officer conducted a traffic
stop of the defendant's car after the defendant failed to
signal before pulling away from a curb. Because the
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defendant's eyes were "glossy " and "bloodshot," the
officer suspected that she might be under the influence
of alcohol. Goeking, 335 Ill. App. 3d at 322. To
investigate this possibility, the officer had the defendant
step out of the vehicle, but the officer soon concluded
that the defendant was not intoxicated and issued her a
verbal warning and told her she could go. Then, as she
started towards her car, the officer asked her if she had
anything illegal in the car. Specifically, the officer
asked if she had any " 'knives, guns, drugs, dead bodies,
grenades, rocket launchers, anything that shouldn't be in
the vehicle." " Goeking, 335 Ill. App. 3d at 322. [**33]
The defendant said no, and the officer asked for
permission to search the car. The defendant gave
permission, and the officer conducted a search of the
car, which turned up a pen and a socket wrench that
both contained drug residue. Goeking, 335 Ill. App. 3d
at 322-23. We found that, prior to giving her consent to
search, the defendant had been seized. In doing so, we
reasoned that under the circumstances a reasonable
person in the defendant's position would not have felt
free to leave. Goeking, 335 Ill. App. 3d at 324.
Accordingly, we affirmed the decision of the trial court,
which had suppressed the items recovered from the
defendant's car.

The same result is proper here. As discussed above,
the officers' conduct would have communicated to a
reasonable person in Mendoza's position that he or she
was not free to leave. Thus, here, as in Goeking, a
seizure occurred.

Indeed, two aspects of this case make it even more
compelling than Goeking. First, here, unlike in
Goeking, Investigator Weber did not tell Mendoza that
he was free to leave before pursuing further
questioning. [HN10] Although an encounter may be
consensual absent a driver's being [*¥34] told that he
or she is free to leave (see Ohio v. Robinette, 519 U.S.
33, 136 L. Ed. 2d 347, 117 S. Ct. 417 (1996)), this is
still a factor to consider in determining whether a
seizure has occurred (see People v. LaPoint, 353 III.
App. 3d 328, 333, 818 [**%220] [*182] N.E.2d 865,
288 Ill. Dec. 930 (2004)). For this reason, we find this
case even more compelling than Goeking. Second, here,
unlike in Goeking, there was more than one officer
present. [HN11] The presence of multiple officers
weighs against a finding that a reasonable person in the
defendant's position would have felt free to leave. See
Mendenhall, 446 U.S. at 554, 64 L. Ed. 2d at 509, 100
S. Ct. at 1877. That is, it weighs in favor of a finding
that the defendant was seized. For this reason too, we
find this case even more compelling than Goeking.

The presence of multiple officers distinguishes this



case from Ramsey, 362 Ill. App. 3d 610, 839 N.E.2d
1093, 298 Ill. Dec. 446. In that case, a divided panel of
the Fourth District found that an officer's post-traffic-
stop questioning of the defendant did not amount to a
seizure. However, in Ramsey, unlike in the present case,
only one officer was [**35] involved. And, in finding
that no seizure had occurred, the court specifically
noted this fact. See Ramsey, 362 Ill. App. 3d at 620.
Therefore, Ramsey does not undermine the conclusion
that a seizure occurred here.

Having concluded that a seizure occurred, we must
consider whether it was justified. [HN12] Under the
fourth amendment, a seizure is justified if it is
reasonable. See Brownlee, 186 Ill. 2d at 517-18.
Reasonableness generally requires a warrant supported
by probable cause. People v. Love, 199 Ill. 2d 269, 275,
769 N.E.2d 10, 263 Ill. Dec. 808 (2002). However,
there are exceptions to the warrant requirement. One
exception allows police to seize an individual if the
officers can point to specific, articulable facts that,
when combined with the rational inferences derived
from those facts, provide reasonable suspicion that the
person seized has committed or is about to commit a
crime. Village of Mundelein v. Thompson, 341 Ill. App.
3d 842, 848, 793 N.E.2d 996, 276 Ill. Dec. 237 (2003).
The facts supporting reasonable suspicion do not need
to constitute probable cause. People v. Holland, 356 IIL
App. 3d 150, 154, 826 N.E.2d 622, 292 [ll. Dec. 481
(2005). [**36] However, they must lead to more than a
mere hunch. People v. Lampitok, 207 Ill. 2d 231, 255,
798 N.E.2d 91, 278 Ill. Dec. 244 (2003).

The State argues that the post-traffic-stop
questioning of Mendoza--that is, the second seizure--
was justified because the officers reasonably suspected
that Mendoza had something illegal in his car. The
State bases this conclusion on the following facts: (1)
Mendoza was caught driving in Aurora; (2) gang
activity, including shootings, had occurred in Aurora;
(3) Mendoza had in his car a red bandana, which might
have been a signal of gang affiliation; and (4) the
officers had "information"--including the fact that
Mendoza had previously been seen in the same place as
gang members--that Mendoza was "affiliated" with a
gang. Based on these facts, the State argues that the
officers had reasonable suspicion. Thus, the State
argues, the seizure was justified.

The State's argument is without merit. To begin
with, the fact that Aurora is an area where gang activity
has occurred cannot possibly form the basis for
reasonable suspicion; if it could, the police would be
justified in seizing on suspicion of being involved in
illegal activity anyone seen driving [**37] in the city
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of Aurora. This is obviously unacceptable. For its part,
the State has pointed to no case holding that an
individual's mere presence in a city gives police
reasonable suspicion to believe that the individual is up
to something illegal. Nor could it. See Illinois v.
Wardlow, 528 U.S. 119, 124, 145 L. Ed. 2d 570, 576,
120 S. Ct. 673, 676 (2000) ("An individual's presence in
an area of expected criminal [**¥221] [*183]
activity, standing alone, is not enough to support a
reasonable, particularized suspicion that the person is
committing a crime"). Therefore, Mendoza's presence
in Aurora did not give the officers a reasonable
suspicion of criminal activity. The fact that Mendoza
had hanging from his rearview mirror a red bandana
changes nothing; plenty of non-gang members hang
things from their rearview mirrors, and some of these
items are bound to be red. Of course, the State argues
that, in this case, the officers actually had "information"
that Mendoza was a gang "affiliate." This does not alter
our conclusion. As much as it might be socially
distasteful to the average citizen, a person's hanging out
with gang members is not a crime. Unless, of course,
that person is hanging [**38] out with gang members
while they are committing a crime, but there is no
evidence that the police believed that to be the case
here. In short, the officers had no information that gave
them reasonable suspicion of some specific criminal
activity. Accordingly, their seizure of Mendoza was
improper. See Lampitok, 207 Ill. 2d at 255.

We find support for this conclusion in Parra,
which, although it properly addressed the reasonable
suspicion question in the context of a Gonzalez
analysis, provides guidance on this point. In Parra, a
police officer conducted a vehicle stop of the defendant.
The stop occurred in "an area of high gang activity."
Parra, 352 Ill. App. 3d at 586. When the officer made
contact with the defendant, the officer saw in the
defendant's wallet a firearm owner's identification
(FOID) card and in his glove compartment several latex
gloves. The officer was aware that latex gloves had
been used in recent gang crimes involving handguns.
Parra, 352 Ill. App. 3d at 585-86. Based on this
information, the State argued that the officer had a
reasonable suspicion of criminal activity. We disagreed.
In doing so, we [¥%39] noted that law-abiding citizens
often carry FOID cards and that latex gloves are facially
innocuous. See Parra, 352 Ill. App. 3d at 588.

Likewise, in the present case, the red bandana in
Mendoza's car was facially innocuous. So, too, is the
fact that he was stopped while driving in Aurora. At the
same time, as the State points out, here, unlike in Parra,
the officers had "information" linking Mendoza to a
gang. However, as we have already explained, that is



not a big enough hook on which to hang reasonable
suspicion. Thus, here, as in Parra, the officers did not
have reasonable suspicion.

The State makes two unconvincing attempts to
distinguish Parra. First, the State argues that, unlike the
latex gloves the officer in Parra saw in the defendant's
car, the gun Investigator Wiencek saw in Mendoza's car
was not facially innocuous. The problem with this
argument is that Investigator Wiencek did not see the
gun until after Mendoza was seized. Before that,
Investigator Wiencek and Investigator Weber saw only
the red bandana, which, like the gloves in Parra, was
facially innocuous. Therefore, this argument is without
merit. Second, the State argues [**40] that, unlike in
Parra, the officers here said they felt a heightened need
for safety. We agree with the State that this is a
distinction between this case and Parra. But it is a
distinction without a difference. Although we recognize
the need for officers to take safety precautions when
dealing with the unsavory characters they sometimes
encounter on the street, this need alone cannot turn
something that does not amount to reasonable suspicion
into something that does. Nor can it justify an intrusion
for which the police do not have a [**%222] [*184]
constitutional justification. As we have recently
explained:

[HN13] "[Police safety] is certainly a
legitimate concern. It does not, however,
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immunize from constitutional scrutiny
all actions taken in its name. *** If, in
the name of officer safety, an officer
chooses to take certain actions that
amount to a seizure, that may be
understandable under certain
circumstances. However, if those actions
are taken absent some justification for a
seizure, the State is not entitled to utilize
their fruits in a criminal prosecution."
Luedemann, 357 Ill. App. 3d at 423.

The same is true in this case.

To summarize, because a reasonable [*#*41] person
in Mendoza's position would not have felt free to leave
when Investigator Weber continued questioning him
after the conclusion of the traffic stop, Mendoza was
seized. That seizure was not supported by reasonable
suspicion of criminal activity. And that seizure led
directly to the discovery of the evidence against
Mendoza. Thus, the trial court did not err in granting
Mendoza's motion to suppress.

ITII. CONCLUSION

For the reasons stated, the judgment of the circuit
court of Kane County is affirmed.

Affirmed.
GROMETER, P.J., and CALLUM, J., concur.
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JOHNSON delivered the opinion of the court:

At approximately 9 p.m. on February 6, 2001, the
defendant, Jasper Moore, was stopped for improper lane
usage by Officer Cornell Owens of the Woodridge
police department. Traveling with the defendant were
four passengers, including a female whose parents
owned the car. A search of the car revealed a handgun,
later identified as belonging to the defendant. The
defendant was arrested and charged with aggravated
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unlawful use of weapons (720 ILCS 5/24-1.6(a)(1),
(a)(3)(C) (West 2000)). The defendant moved to quash
the arrest and suppress the evidence derived from it,
generally alleging that the stop, search, and arrest
violated the federal and state constitutions. U.S. Const.,
amend. IV; Ill. Const. 1970, art. I, § 6. The motion was
granted and the State appealed. We [**%2] reverse and
remand.

Officer Owens was the sole witness at the
suppression hearing and testified to the circumstances
of the stop. He initially pulled the defendant over
because the defendant was driving south in a
northbound lane at a high speed and was passing other
vehicles. At the time of the stop, the defendant's speech
was nervous, and he appeared to be shaking. He did not
have his driver's license or any other form of
identification with him, but he gave Officer Owens his
name and birth date. Officer Owens returned to the
squad car to check the defendant's driver's license
status. While waiting, he saw "some motions going on
in the front car, like they were trying to hide something
in the car basically." [**839] These motions were not
noted in his police report.

Officer Owens testified that he felt uneasy about
the number of people inside the car and that he was not
sure if anyone had any weapons or drugs. After
determining that the defendant had a valid driver's
license, Officer Owens returned to the car and asked the
defendant to step out of the vehicle. Based on the
defendant's nervous behavior and the motions inside the
car indicating that the occupants were trying to hide
something, [***3] Officer Owens conducted a pat-
down search of the defendant, in which the officer
discovered nothing. Officer Owens asked if any
contraband was present in the car, to which the
defendant replied that he was not aware of any. Officer
Owens then sought permission to search the car, which



he received from the female passenger. The female
explained that the car was her parents' but that she had
permission to use it.

Due to the number of people in the car, Officer
Owens's partner called for backup shortly after the
initial stop of the vehicle. Officer Owens was not sure
when the backup units actually reached the scene.
However, by the time he and his partner searched the
vehicle, three or four other units had arrived. Officer
Owens's partner found a handgun [*807] under the
front passenger seat of the car. Later at the police
station, Officer Owens wrote the defendant a citation
for improper lane usage.

The trial court granted the defendant's motion to
suppress the evidence. The trial court explained that the
case boiled down to whether Officer Owens's
explanation of furtive movements in the vehicle was a
sufficient basis to justify detention of the vehicle. The
trial court determined that it [***4] was not. However,
the trial court did not find Officer Owens's testimony to
be incredible; rather, the trial court found that his
observation of furtive movements was not explained
with enough specificity since he could not articulate the
specific movements inside the vehicle or who was
moving. The trial court emphasized that Officer Owens
simply testified that he saw some type of movement.
Additionally, the trial court noted that Officer Owens
did not include an explanation of the furtive movements
in his police report. The trial court therefore determined
that based on People v. Brownlee, 186 Ill. 2d 501, 519,
239 1ll. Dec. 25, 713 N.E.2d 556 (1999), Officer Owens
should have written the citation and completed the stop,
at the latest, after the pat-down search. Thereafter,
Officer Owens should have informed the defendant that
the purpose of the stop was complete before asking for
permission to search the vehicle.

The State now challenges the trial court's basis for
granting the motion, arguing that neither People v.
Brownlee, 186 Ill. 2d 501, 519, 239 Ill. Dec. 25, 713
N.E.2d 556 (1999), nor the federal or state constitution
mandates the suppression [***5] order. The defendant
has not filed an appellate brief, but this appeal is
amenable to decision on the merits under the principles
of First Capitol Mortgage Corp. v. Talandis
Construction Corp., 63 Ill. 2d 128, 133, 345 N.E.2d 493
(1976).

[HN1] In reviewing the trial court's decision
regarding a motion to suppress, we accord great
deference to the trial court's factual findings and
credibility assessments and will reverse those findings
only if they are against the manifest weight of the
evidence. People v. Sorenson, 196 Ill. 2d 425, 431, 256
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Ill. Dec. 836, 752 N.E.2d 1078 (2001). However, we
review de novo the ultimate finding with respect to
probable cause or reasonable suspicion. Ornelas v.
United States, 517 U.S. 690, 699, 134 L. Ed. 2d 911,
920, 116 S. Ct. 1657, 1663 (1996); Sorenson, 196 Ill. 2d
at 431. In the present [**840] case, the facts are
undisputed and Officer Owens was the only testifying
witness. The trial court did not find Officer Owens's
testimony to be incredible. We will, therefore, review
de novo the trial court's legal determination as to
reasonable suspicion.

[HN2] Because a vehicle stop constitutes a [*#%6]
seizure of the vehicle's occupants, a vehicle stop is
subject to the fourth amendment's requirement of
reasonableness. People v. Gonzalez, 204 1ll. 2d 220,
226-27, 273 1ll. Dec. 360, 789 N.E.2d 260 (2003). In
determining the reasonableness of a traffic stop, courts
are [*808] guided by the Supreme Court's observation
that the usual traffic stop is more analogous to a Terry
investigative stop (see Terry v. Ohio, 392 U.S. 1, 20 L.
Ed. 2d 889, 88 S. Ct. 1868 (1968)) than to a formal
arrest. Gonzalez, 204 1ll. 2d at 226. Therefore, as a
general rule, a fourth amendment challenge to the
reasonableness of a traffic stop is analyzed under Terry
principles. Gonzalez, 204 1ll. 2d at 226.

[HN3] Under Terry, a law enforcement officer
may, within the strictures of the fourth amendment,
conduct a brief, investigative stop of individuals, absent
probable cause to arrest, provided the officer has a
reasonable, articulable suspicion of criminal activity.
Gonzalez, 204 Ill. 2d at 227. Terry recognized that
officers can detain individuals to resolve ambiguities in
their conduct, and thus accepts the risk that officers
[***7] may stop innocent people. lllinois v. Wardlow,
528 U.S. 119, 126, 145 L. Ed. 2d 570, 577, 120 S. Ct.
673, 677 (2000). If a detention exceeds what is
permissible as a Terry investigative stop, a subsequent
consent to search may be found to be tainted by the
illegality. Brownlee, 186 Ill. 2d at 519.

[HN4] A Terry analysis includes a dual inquiry: (1)
whether the officer's action was justified at its inception
and (2) whether it was reasonably related in scope to
the circumstances that justified the interference in the
first place. Gonzalez, 204 Ill. 2d at 228. In determining
whether police questioning during the course of a traffic
stop satisfies the second inquiry, we must first
determine whether it is related to the initial purpose of
the stop. If so, no fourth amendment violation occurs.
Gonzalez, 204 1ll. 2d at 235. If the questioning is not
reasonably related to the purpose of the stop, we must
next consider whether the law enforcement officer had
a reasonable, articulable suspicion that would justify the



questioning. Gonzalez, 204 Ill. 2d at 235. If the
questioning is justified, no fourth amendment [***8]
violation occurs. Gonzalez, 204 Ill. 2d at 235. Finally,
in the absence of a reasonable connection to the purpose
of the stop or a reasonable, articulable suspicion, we
must consider whether, in light of all the circumstances
and common sense, the questioning impermissibly
prolonged the detention or changed the fundamental
nature of the stop. Gonzalez, 204 1ll. 2d at 235. Since
we rely on Gonzalez in determining whether the police
questioning satisfied the second prong of Terry, we find
it important to note that Gonzalez was handed down
while this case was pending. As such, neither the trial
court, in making its decision, nor the parties, when
preparing their briefs for this case, had the benefit of its
holding.

In this case, the trial court, relying on Brownlee,
ruled that Officer Owens's search exceeded the
strictures of Terry. In Brownlee, the police stopped a
car for failure to signal a lane change as it left an area
[*809] known for its crack houses. After [**841]
checking the identification of the driver and passengers,
the officer involved determined that no warrants were
outstanding for any of them. The officer then [*%*9]
returned the driver's insurance card and license and told
him no citations would be issued. Both officers present
then paused outside the vehicle for a "couple of
minutes" and then asked the driver for permission to
search the car. Brownlee, 186 Ill. 2d at 506. The driver
consented, and the search revealed marijuana.
Brownlee, 186 Ill. 2d at 506-07. The court held that the
detention of the driver after the traffic violation was
cleared, without any showing of reason for the further
detention, was improper. Brownlee, 186 Ill. 2d at 521.

Turning to the case at bar, we hold that the trial
court's reliance on Brownlee in suppressing the
evidence recovered from the defendant was improper.
Here, unlike the officer in Brownlee, Officer Owens
had not completed issuing a citation to the defendant
before he asked to search the vehicle. Moreover, unlike
the situation in Brownlee, the record herein reveals that
the officer's questioning of the defendant about
contraband and asking for permission to search added
little to the length of the stop. As such, Brownlee is
inapposite to the case at bar.

Although the trial court's reliance [***10] on
Brownlee was improper, we must next consider
whether its suppression of the evidence recovered from
the defendant was ultimately correct. As a preliminary
matter, the initial stop of the car in which the defendant
was riding was permissible based on the officer's
observation of the traffic violations, and therefore
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satisfies the first prong of the Terry analysis. See
People v. Gonzalez, 184 Ill. 2d 402, 413, 235 Ill. Dec.
26, 704 N.E.2d 375 (1998). We must next determine
whether questioning the defendant about contraband
and asking for permission to search satisfies the second
prong of the Terry analysis. As recently explained by
the Illinois Supreme Court in People v. Gonzalez, 204
Ill. 2d 220, 273 1ll. Dec. 360, 789 N.E.2d 260 (2003),
[HNS] the second prong of Terry is satisfied if (1) the
questioning and search were reasonably related in scope
to the circumstances that justified the interference in the
first place; (2) the officer had a reasonable, articulable
suspicion that criminal activity was taking place; or (3)
the questioning and search did not impermissibly
prolong the detention or change the fundamental nature
of the stop. [***11] See Gonzalez, 204 Ill. 2d at 235.
Although we need only meet one of these three criteria
to satisfy the second prong of Terry, we believe all
three have been met.

In the present case, we believe questioning the
defendant about contraband and asking for permission
to search the vehicle were both reasonably related in
scope to the circumstances that justified the interference
in the first place. Officer Owens stopped the defendant
[*810] for driving down the wrong side of the road at a
high rate of speed at 9 p.m. Once the defendant was
pulled over, Officer Owens testified that the defendant
was "nervous and shaking." Specifically, Officer Owens
testified that he "could tell there was something not
right just by the way [the defendant] was shaking and
the way his voice sounded." Additionally, the defendant
did not have any identification or a driver's license.
Officer Owens testified that he felt uneasy about the
number of people inside the car and he was not sure if
anyone had any weapons or drugs. Given these
circumstances, it was reasonable for Officer Owens to
suspect that the defendant may have been under the
influence of a controlled [**842] substance and/or
alcohol, [***12] or that other criminal activity may
have been in progress. As such, we believe that Officer
Owens's conduct was reasonable under the
circumstances known to him at the time of the stop. See
United States v. Sokolow, 490 U.S. 1, 8, 104 L. Ed. 2d
1, 10, 109 S. Ct. 1581, 1585 (1989) (in evaluating the
validity of an investigative stop, the court must consider
the " 'totality of the circumstances--the whole picture.’
[Citation.]"); People v. White, 331 Ill. App. 3d 22, 27,
264 1ll. Dec. 367, 770 N.E.2d 261 (2002) (the ultimate

test of the constitutionality of a search is
reasonableness, and the inquiry concerns whether the
officer's conduct was reasonable under the

circumstances known to the officer at the time of the
stop). Consequently, we believe the scope of the stop



was related to the circumstances that justified the
interference in the first place.

However, even if we were to conclude that the
scope of the investigative stop was not related to the
initial purpose of the stop, we believe that Officer
Owens's questioning and search was justified based on
a reasonable, articulable suspicion. We disagree with
the trial court's determination that the [***13] furtive
movements inside the car were not enough to justify the
continued detention and search. In determining whether
an officer's suspicion was reasonable, the "totality of
the circumstances" must be taken into consideration.
United States v. Denney, 771 F.2d 318, 321 (7th Cir.
1985). Furthermore, due weight must be given, not to
his inchoate and unparticularized suspicion or "hunch,"
but to the specific reasonable inferences that he is
entitled to draw from the facts in light of his experience
as a police officer. Denney, 771 F.2d at 321. [HN6] In
reviewing the propriety of an officer's conduct, courts
cannot reasonably demand scientific certainty from law
enforcement officers where none exists. Wardlow, 528
U.S. at 124-25, 145 L. Ed. 2d at 576-77, 120 S. Ct. at
676. Thus, the determination of reasonable suspicion
must be based on commonsense judgments and
inferences about human behavior. Wardlow, 528 U.S. at
125, 145 L. Ed. 2d at 577, 120 S. Ct. at 676. In the
present case, Officer Owens testified that he had been a
[*811] police officer for over 9 1/2 years and wrote up
to five or six traffic citations per day. He testified
[***14] that when he initially approached the vehicle
the defendant was nervous and shaking. [HN7] Nervous
behavior is a pertinent factor in determining reasonable
suspicion. See Wardlow, 528 U.S. at 124, 145 L. Ed. 2d
at 576, 120 S. Ct. at 676; United States v. Maher, 145
F.3d 907, 909 (7th Cir. 1998) (nervous behavior was
one of the specific and articulable facts that rendered
the Terry stop reasonable); United States v. Black, 675
F.2d 129, 137 (7th Cir. 1982) (the defendant's behavior,
ie., "shaking, visibly shaking, and acting very
nervous," was a critical factor in determining that the
Terry stop was reasonable).

Furthermore, Officer Owens testified that when he
returned to his vehicle to check the status of the
defendant's driver's license, he observed furtive
movements in the vehicle as if the occupants were
trying to hide something. Officer Owens described
these movements as coming from the front seat to the
backseat. Officer Owens's testimony that there were
motions from the front to the back implies that either
the defendant or the front passenger was moving
something from the front seat to the backseat in an
attempt to [***15] hide it. The fact that Officer Owens
did not describe the movements with more specificity
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was of no consequence. Similar situations and
explanations of furtive movements have been found
sufficient to warrant further detention. See United
States v. Fryer, 974 F.2d 813, 819 (7th Cir. 1992) (after
signaling a car to pull over for a traffic violation, the
officer observed [*%*843] furtive movements between
the driver and the passenger; the court held that these
are the kind of specific, articulable facts that warrant a
search); People v. Day, 202 Ill. App. 3d 536, 541, 148
Ill. Dec. 180, 560 N.E.2d 482 (1990) (considering the
time of day, the location of the stop, the number of
occupants in the vehicle, and that one of the occupants
made a furtive movement that might be interpreted as
reaching for a weapon, the officer was justified in
frisking the defendant to ensure he was not in danger).

Here, as in Fryer and Day, we believe that the
situation with which Officer Owens was confronted
warranted his further detention of the defendant. Based
on the defendant's reckless driving, nervous behavior,
and lack of identification, and due to the furtive
movements [***16] described by Officer Owens, the
number of passengers in the vehicle, and the time of
day, it was not unreasonable for Officer Owens to
detain the defendant and search for weapons. See
Denney, 771 F.2d at 321. Accordingly, we hold that
Officer Owens's stop of the defendant was not
improper. As such, the trial court erred in granting the
defendant's motion to suppress the evidence received
from his detention.

[*812] In so ruling, we note that Officer Owens's
failure to include an explanation of the furtive
movements in his police report is inconsequential in
this case. See People v. Allgood, 242 Ill. App. 3d 1082,
1088, 183 Ill. Dec. 479, 611 N.E.2d 1127 (1993)
(although two officers testified to observations not
included in their police reports, the officers' statements
merely showed that they omitted observations from
their reports); People v. Guidry, 220 Ill. App. 3d 406,
410, 163 1ll. Dec. 87, 581 N.E.2d 38 (1991) (although
the witness testified to a statement that was not included
in the officer's police report, there was nothing in the
record to suggest that the report contained a verbatim
account of the witness' statement). Additionally,
[***17] credibility determinations are left to the trier of
fact and the trial court did not find Officer Owens's
testimony about the furtive movements to be incredible.
Rather, the trial court merely found that the furtive
movements described by Officer Owens were not
specific enough to justify the continued detention and
search of the vehicle. See People v. Weathers, 18 IIL
App. 3d 338, 343, 309 N.E.2d 795 (1974) (police
officers' testimony about information not included in
their reports did not discredit their testimony but rather



merely raised a question of credibility for the trier of
fact). As such, we hold that Officer Owens's testimony
of the furtive movements was sufficient to justify the
continued detention and search.

Finally, we believe that, even if Officer Owens did
not have a reasonable suspicion for prolonging the stop
or absent there being a reasonable connection to the
initial purpose of the stop, Officer Owens's questioning
did not impermissibly prolong the detention or change
the fundamental nature of the stop. The record reveals
that Officer Owens's questioning of the defendant about
contraband and his asking for permission to search
added little to [***18] the length of the stop. After he
checked the defendant's driver's license, but before
issuing a citation, Officer Owens returned to the
vehicle. Based on reasonable suspicion, he asked the
defendant to step to the rear of the vehicle where he
conducted a pat-down search of the defendant. Officer
Owens conversed with the defendant for only 30
seconds before asking for and receiving consent to
search the vehicle. Officer Owens's partner thereafter
discovered a gun underneath the passenger seat. As
such, the detention of the defendant was conducted in
an expeditious manner and comported with the
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defendant's fourth  [**844] amendment rights. See
United States v. Childs, 277 F.3d 947, 954 (7th Cir.
2002) (questions that hold potential for detecting crime,
yet create little or no inconvenience, do not turn
reasonable detention into unreasonable detention).
Moreover, Officer Owens's questions did not
impermissibly change the fundamental nature of the
stop. Once again, the defendant was stopped for
reckless driving, did not have any identification, and
was nervous and shaking. Furthermore, the stop
occurred at night, [*813] there were four passengers in
the vehicle, and Officer Owens observed [**%19]
furtive movements. In light of these circumstances and
common sense, the questions concerning contraband
and/or weapons were warranted and did not increase the
confrontational nature of the encounter.

For the reasons stated, the judgment of the circuit
court of Du Page County is reversed, and the cause is
remanded for further proceedings.

Reversed and remanded.

CALLUM and KAPALA, JJ., concur.
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OPINION:

[**94] [#*577] JUSTICE BYRNE delivered
the opinion of the court:

Defendant, McKinley L. Davis, was seen riding his
bicycle at nighttime without a light (see 625 ILCS 5/11-
1507(a) (West 2002)). Two officers in the area advised
defendant of this violation, and, while talking with
defendant, one of the officers observed defendant acting
nervously and attempting to put his hand in his pocket.

67

That officer frisked defendant, detecting a box cutter in
defendant's pocket. When the officer removed the box
cutter from defendant's pocket, a baggie of cocaine was
discovered. Defendant subsequently was indicted for
unlawful possession of a controlled substance (720
ILCS 570/402(c) (West 2002)). He moved to quash his
arrest and suppress the evidence seized, contending that
the frisk was improper because the officers lacked
reasonable [*#*2] grounds to believe that he was
armed and dangerous. The trial court granted the
motion. Following the denial of a motion to reconsider,
the State filed a timely notice of appeal (see 188 Ill. 2d
R. 604(a)(1)) and a certificate of impairment. We
affirm.

At the suppression hearing, defendant testified that
he was riding his bike to a convenience store in Elgin at
approximately 12:41 a.m. on August 7, 2002.
Defendant acknowledged that it was dark outside, and
he admitted that he did not have a light on his bike.
When he arrived at the store, he bought a soda and
cigarettes. Defendant then stood in front of the store,
which was well-lit, smoking a cigarette and drinking his
soda. Soon afterwards, a marked squad car pulled in
front of the store. One of the officers in the car called
out to defendant, asking him to "come here." Defendant
walked over to the squad car, carrying his lit cigarette
and soda.

The officers told defendant that he could not ride
his bike at nighttime without a light. Defendant told the
officers that he would not do so and that he would walk
instead. The officers asked defendant for his name and
told him that a computer check revealed that a parole
warrant was issued [***3] against him. Defendant
advised the officers that there was no such warrant, and
he asked the officers to contact his parole officer for
verification. The officers told defendant that they could
resolve the matter at the police station. Defendant



denied looking around or attempting to put his hand in
his pocket while he talked with the officers, noting that
he was carrying his cigarette in one hand and his soda
in the other hand.

[*%*95] After the officers informed defendant
about the parole warrant, they asked him to turn around.
Defendant let go of the cigarette and soda he was
carrying, and the officers handcuffed him. The officers
[*578] then searched his pockets and found cocaine.
Defendant testified that the cocaine was in his front
pocket, and, in his back pocket, he was carrying a box
cutter, which was admitted into evidence.

Officer Sheehan, one of the two officers who
arrested defendant, testified that he had been a police
officer for almost five years. Based on his experience as
an Elgin police officer, Officer Sheehan believed that
the area around the convenience store was a "high
crime area,” noting that many drug transactions took
place there. Officer Sheehan specified that he had
[***4] made drug arrests at that location on three or
four occasions.

While Officer Sheehan and his partner, Officer
Trost, were parked in the convenience store parking lot,
they saw defendant ride his bike in front of their squad
car. Officer Sheehan asked defendant to come speak
with them, and defendant complied. Defendant was not
carrying anything in his hands at that time.

The officers, who intended to issue defendant a
traffic ticket for riding his bike without a light, asked
defendant for his identification, which he did not
produce. The officers proceeded to ask defendant
various questions, such as his name and where he was
going. Although the officers did not tell defendant that
a parole warrant was issued against him, "one of [them]
mentioned something about a possible *** [National
Crime Information Center (NCIC)] hit."

During this questioning, defendant appeared
nervous. Specifically, defendant was fidgeting, looking
around, and "frantically" attempting to "dive" into his
right-front pocket. When defendant's fingers were
inside of his pocket, the officers asked to see his hands.
Although defendant initially complied with the officers'
orders, he soon attempted to reach back [*#**5] into his
pocket.

Fearing for their safety, the officers, who were still
seated in the squad car, exited their vehicle and
handcuffed defendant. Officer Sheehan testified that,
after he handcuffed defendant, he patted down
defendant's right-front pocket. While patting down
defendant with the palm of his hand, Officer Sheehan
felt something he thought was a box cutter. When
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Officer Sheehan pulled the box cutter out of defendant's
pocket, a clear baggie containing cocaine was
simultaneously discovered.

Andre York, defendant's friend, testified that he
saw defendant riding his bike to the convenience store.
As defendant rode past York, York told defendant that
he thought the police were watching him. When
defendant went into the convenience store, York saw
the squad car drive around the corner without its lights
on and pull in front of the store. After defendant exited
the store, York heard the officers say something to
defendant and saw defendant walk up to the squad car.

[*579] The trial court granted defendant's motion
to quash his arrest and suppress the evidence seized. In
reaching this conclusion, the trial court addressed the
inevitable discovery rule, the "plain touch" doctrine,
and [***6]  whether the evidence supported a
reasonable inference that defendant was armed and
dangerous. In addressing the inevitable discovery rule,
the trial court found that the cocaine would not have
been inevitably discovered because no evidence
suggested that an independent investigation was
underway that would have led to the cocaine's
discovery.

Likewise, the trial court did not believe that the
cocaine would have been found [*¥96] pursuant to the
"plain touch" doctrine. The trial court noted that,
through a proper frisk, it would not have been
immediately apparent that the item in defendant's
pocket was a box cutter.

Lastly, the trial court evaluated whether Officer
Sheehan had reason to believe that defendant was
armed and dangerous. The trial court observed that
riding a bike without a light was a proper basis to stop
defendant, noting that Officer Sheehan had no intention
to arrest defendant or take him into custody for that
offense. However, even though the stop was proper, the
trial court did not believe that the officers were justified
in patting down defendant for weapons once he was
stopped. Although the offense occurred at night, which
may have warranted a pat-down search, the trial [*%**7]
court believed that the other evidence did not create a
reasonable belief that defendant was armed and
dangerous. Specifically, the trial court found that
nervousness, alone, is not a basis to conduct a pat-down
search, that there was no evidence that defendant had a
"dangerous history," and that two officers confronted
defendant. The trial court also did not believe that the
area was a "high crime area," noting that only three or
four drug arrests were made at that location.

The State moved to reconsider, and the trial court



denied the motion. This timely appeal followed.

Before addressing the merits, we first consider our
standard of review. When reviewing a ruling on a
motion to quash an arrest and suppress the evidence
seized, our standard of review is usually twofold. We
accord great deference to the trial court's factual
findings and credibility determinations and reverse
those conclusions only if they are against the manifest
weight of the evidence. People v. Gherna, 203 Ill. 2d
165, 175, 784 N.E.2d 799, 271 Ill. Dec. 245 (2003),
People v. Sorenson, 196 Ill. 2d 425, 431, 752 N.E.2d
1078, 256 1ll. Dec. 836 (2001). A finding is against the
manifest weight of the evidence only [*%**8] if the
opposite conclusion is clearly evident. People v.
Rockey, 322 1ll. App. 3d 832, 836, 752 N.E.2d 576, 256
Ill. Dec. 696 (2001). After reviewing the trial court's
factual findings, we review de novo the trial court's
ultimate legal ruling. Sorenson, 196 1ll. 2d at 431.

[*580] Here, the trial court made two factual
findings that are relevant to the resolution of this
appeal. First, the trial court found that the area around
the convenience store was not a high crime area, noting
that Officer Sheehan made only three or four arrests in
that area in his five years as a police officer. Second,
the trial court found that Officer Sheehan had no
intention to arrest defendant for the minor traffic
violation. After reviewing the record, we conclude that
neither of these findings is against the manifest weight
of the evidence. We now review de novo whether the
frisk was justified.

A warrantless search is per se unreasonable unless
it falls within a specific exception to the warrant
requirement. People v. Stehman, 203 1ll. 2d 26, 34, 783
N.E.2d 1, 270 Ill. Dec. 426 (2002). One such exception
is a frisk pursuant to Terry v. Ohio, 392 U.S. 1, 30-31,
20 L. Ed. 2d 889, 911, 88 S. Ct. 1868, 1884-85 (1968),
[**%9] which was codified by section 108--1.01 of the
Code of Criminal Procedure of 1963 (725 ILCS 5/108--
1.01 (West 2002)). In order for a frisk to be
constitutionally reasonable, (1) the stop must be proper,
(2) the officer must have reason to know that the
defendant is armed and dangerous, and (3) the scope of
the search must be strictly limited to a search for
weapons. 725 ILCS 5/108--1.01 (West 2002); Sorenson,
196 1ll. 2d at 432-33, 439-40; People v. Blake, 268 Ill.
App. 3d 737, 739, [**97] 645 N.E.2d 580, 206 Ill.
Dec. 575 (1995).

Defendant does not challenge the stop in this case. The
officers observed defendant commit a minor traffic
offense, which, in itself, provided a valid basis to stop
defendant. See Sorenson, 196 Ill. 2d at 433. However,
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the right to frisk defendant did not automatically follow
from the fact that the stop was proper. People v.
Flowers, 179 1ll. 2d 257, 263, 688 N.E.2d 626, 227 1.
Dec. 933 (1997). Rather, as noted, the officer must
reasonably believe that the defendant is armed and
dangerous. Soremson, 196 Ill. 2d at 433. This
reasonable belief is met [***10] if a reasonably
prudent person, when faced with the circumstances that
the police confronted, would have believed that his
safety or the safety of others was in danger. Sorenson,
196 1ll. 2d at 433.

The State claims that the frisk was justified because
of the unusual circumstances under which the officers
observed defendant. Specifically, the State notes that
defendant was seen riding his bike at nighttime, that he
had no light on his bike, that he was nervous, and that
he attempted to put his hand in his pocket after the
police asked him not to do so. We cannot conclude that
these facts justified frisking defendant.

The fact that defendant committed such a minor
offense cannot serve to justify the frisk. In People v.
Galvin, 127 1ll. 2d 153, 173, 535 N.E.2d 837, 129 Il
Dec. 72 (1989), our supreme court refused to adopt a
rule that officers could frisk suspects of much more
serious crimes, particularly burglaries, [*581] based
solely on the notion that burglary suspects are usually
armed and dangerous. Rather than adopt a per se rule
for frisks in burglary cases, the court stressed that the
reasonableness of the frisk in each case must stand or
fall based on the [***11] case's particular facts. Galvin,
127 Ill. 2d at 174. Here, seeing defendant riding his
bike at nighttime without a light did not create a
reasonable belief that defendant was armed and
dangerous. Defendant was not seen in a high crime
area, at a location where many drug transactions take
place, or riding his bicycle aimlessly. To the contrary,
defendant was observed riding to an open convenience
store where, according to defendant, he purchased a few
items.

Further, defendant's nervousness did not create a
reasonable belief that he was armed and dangerous.
Although nervous behavior can be a pertinent factor in
determining reasonable suspicion (People v. Moore,
341 1ll. App. 3d 804, 811, 792 N.E.2d 836, 275 Ill. Dec.
361 (2003)), nervousness alone does not justify a frisk
(People v. Kramer, 208 Ill. App. 3d 818, 821, 566
N.E2d 756, 152 Ill. Dec. 879 (1991)). Here, the
evidence revealed that defendant became nervous when
the police began asking him questions that had nothing
to do with the offense he committed. Specifically,
Officer Sheehan testified that he asked defendant where
he was going not because it was germane to defendant's



detention but because "it's just [¥*¥12] something we
usually ask when we speak to people, what they're up
to, where they're going." At the time, defendant was
alone and talking with two police officers who
mentioned that his name appeared on an NCIC list.
Given these facts and the fact that it is not unusual for
people to become nervous when police officers
approach them (see People v. Thompson, 337 Ill. App.
3d 849, 855, 787 N.E.2d 858, 272 1ll. Dec. 672 (2003)),
we cannot conclude that the frisk was proper.

Lastly, the fact that defendant attempted to put his
hand in his pocket cannot [**98] justify the search. In
reaching this conclusion, we find instructive People v.
Dotson, 37 Ill. App. 3d 176, 345 N.E.2d 721 (1976). In
Dotson, the defendant was stopped for negligent driving
and failing to display a city sticker. Dotson, 37 Ill. App.
3d at 177. While the officer examined the defendant's
driver's license, the defendant kept putting his hand in
his pocket, took several steps back from the officer, and
shifted his weight on his feet. The officer then frisked
the defendant and found a concealed weapon. The trial
court granted the defendant's motion to suppress the
weapon, and the appellate court affirmed, [**%13]
finding that the officer's observations did not amount to
a proper basis to frisk the defendant. Dotson, 37 Iil.
App. 3d at 177. In reaching this conclusion, the
appellate court specifically noted that the defendant
could have put his hand in his pocket for an innocuous
reason, such as attempting to keep warm. Dotson, 37 IlI.
App. 3d at 177.

[*582] As in Dotson, defendant could have put his
hand in his pocket for many nonthreatening reasons.
Defendant could have been attempting to keep warm,
give the officers his parole officer's phone number, or
locate the identification for which the officers asked.
Thus, as in Dotson, we cannot conclude that defendant's
attempt to put his hand in his pocket justified frisking
defendant.

Even when we consider all of the facts available to
Officer Sheehan collectively, we cannot conclude that
the frisk was proper. The fact that defendant was
stopped for a minor traffic offense, coupled with his
behavior during the stop, simply does not create a
reasonable belief that defendant was armed and
dangerous. Thus, we hold that the trial court did not err
when it granted defendant's motion to quash his arrest
and suppress [*¥*14] the evidence seized.

The State claims that this case is similar to In re
M.N., 268 1ll. App. 3d 893, 645 N.E.2d 499, 206 III.
Dec. 494 (1994). We disagree. In M.N., two officers
were patrolling an area near a high school, looking for
truants and gang activity. M.N., 268 Ill. App. 3d at 894.
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The officers saw the defendant and four other teenagers
standing outside the high school. They stopped their
squad car, approached the group, and spoke to the
defendant. One of the officers asked the defendant for
identification, which he could not produce. The officer
then asked the defendant whether he should be in
school, and the defendant responded evasively. The
officer patted down the defendant for weapons and
found a vial containing several packets of cocaine.

The defendant moved to quash his arrest and
suppress the evidence seized, and the trial court denied
the motion. M.N., 268 Ill. App. 3d at 894-95. The
appellate court affirmed, concluding that the defendant's
suspicious behavior and concurrent actions gave the
officer a reason to believe that a frisk was proper. M.N.,
268 Ill. App. 3d at 895-96. In reaching this conclusion,
the [***15] appellate court specifically noted the fact
that the defendant could not produce identification and
gave a vague answer when asked whether he should be
in school. M.N., 268 Ill. App. 3d at 896-97.

There are many factual reasons why we find M.N.
inapplicable to this case. In M.N., the officers were
assigned to monitor gang activity in the area. In the
present case, there was no evidence that the area around
the convenience store was a "high crime area" or
notorious for any [*%99] type of criminal activity.
Moreover, in M.N., the defendant did not comply with
the officer's requests, which is unlike the evidence
presented in this case. Here, defendant immediately
approached the officers when they asked to speak with
him, and he answered the questions they posed.
Although, like in M.N., defendant could not produce
identification, he did give the officers his name, which
did not [*583] happen in M.N. In M.N., the defendant
became evasive when the police officer questioned him
about the basis for the stop, i.e., whether he was truant.
Here, when the officers spoke with defendant about the
reasons for stopping him, i.e., riding his bike at
nighttime without [***16] a light, defendant assured
the officers that he would no longer violate that law,
opting to walk instead. Lastly, in M.N., two officers
confronted five teenagers. Here, defendant was alone in
the well-lit parking lot of an open convenience store
when Officers Sheehan and Trost called out to him
from their squad car. Given these differences, we
cannot conclude that M.N. is persuasive.

Because we determine that Officer Sheehan had no
reason to believe that defendant was armed and
dangerous, we need not address whether the officer
exceeded the scope of a Terry frisk when he found the
cocaine. Moreover, we will not consider whether the
trial court erred when it found the seizure of the cocaine



improper pursuant to the "plain touch" doctrine or when
it substituted its judgment for that of Officer Sheehan's
in deciding that the box cutter was not readily
identifiable as a weapon.

However, as a final matter, we address the
arguments the State raises in the alternative. The State
claims that, even if the frisk was improper, the cocaine
should not be suppressed because it would have been
inevitably discovered or found during a search incident
to defendant's arrest. Neither of [**%17] these theories
is convincing.

First, we believe that the cocaine would not have
been inevitably discovered. As the trial court noted, no
evidence even suggested that an independent
investigation was underway that would have uncovered
the cocaine. See People v. Alvarado, 268 Ill. App. 3d
459, 470, 644 N.E.2d 783, 206 Ill. Dec. 15 (1994)
(delineating test for inevitable discovery rule as
requiring that "(1) the condition of the evidence when
actually found by lawful means would have been the
same as that when improperly obtained; (2) the
evidence would have been discovered through an
independent line of investigation untainted by the
illegal conduct; and (3) the independent investigation
was already in progress at the time the evidence was
unconstitutionally obtained").

Second, we cannot conclude that the cocaine would
have been found during a search following defendant's
arrest. Although defendant claimed that the officers
advised him about an outstanding parole warrant,
Officer Sheehan stressed that no valid warrant existed.
The evidence revealed that Officer Sheehan did not
intend to take defendant into custody or place him
under arrest for the minor traffic violation. Rather,
[***18] issuing defendant a citation was the officer's
only intention when he began asking defendant
questions that went beyond the scope of the stop,
noticed defendant's nervousness, and frisked [*584]
defendant. Because a citation for a minor traffic offense
is not a custodial arrest, we find that the State's
argument is baseless. See People v. Gilbert, 347 IIl.
App. 3d 1034, 1039-40, 808 N.E.2d 1173, 283 Ill. Dec.
885 (2004) (noting that search following citation for
minor traffic offense is not a search incident to an
arrest, especially when neither the officer nor the
defendant believed that the defendant was arrested).

[**100] For these reasons, the judgment of the
circuit court of Kane County is affirmed.

Affirmed.
McLAREN and CALLUM, JJ., concur.

71



